Autumn 1952 
VOLUME 1 ¢ NUMBER 4 


THE . 
merican Journal of 


OMPABATIVE 


A QUARTERLY 


Editor-in-Chief: HESSEL E. YNTEMA 











ry 
3 
E 
n 
2) 
$ 
¢ 
nS 
x 
¥ 
‘ 
3 
s 
g 
é 


ARTICLES 
“Autonomy” in Choice of Law Hessel E. Ynitema 


The Scandinavian Law of Torts—Impact of Insurance on Tort Law 


Henry Ussing 


Basic Features of Civil Procedure in Italy—A Comparative Study 


Angelo Piero Sereni 
DOCUMENTS 


Codification of French Conflicts Law 


Kurt H. Nadelmann and Arthur T. von Mehren 
NOTES AND COMMENTS ¢« DIGEST OF FOREIGN LAW CASES 
BOOK REVIEWS « BOOK NOTICES 


BOOKS RECEIVED « BULLETIN 

















The American Journal of 


COMPARATIVE LAW 


BOARD OF EDITORS 
Hesse E. YNtEMA, Editor-in-Chief 
University of Michigan Law School 
Kort H. NADELMANN ARTHUR T. VON MEHREN 
American Foreign Law Association Harvard Law Schoo! 
ALBERT E. EHRENZWEIG Jerome Harr 
University of California School of Law Indiana University School of Law 
Max RHEINSTEIN Josep Darrow 
University of Chicago Law School Louisiana State University Law School 
Joun N. Hazarp 


Sin . Ps Davin S. STERN 
Parker School of Foreign and Com parative Law University of Miami School of Law 
of Columbia University 


Rupotr B. ScHLESINGER _  Watter J. DERENBERG 
Coit Rite Sihed New York University School of Law 
HEINRICH KRoNSTEIN Myres S. McDovucat 
Georgetown University Law School Yale Law School 
PHANOR J. EDER, chairman, ex officio 
American Association for the Comparative Study of Law, Inc. 
CONTRIBUTING EDITORS 


CLARENCE M. East 
Loyola University School of Law 


MANUEL RopRIGUEZ Ramos EpGAaR BODENHEIMER 
Universidad de Puerto Rico Colegio de Derecho University of Utah College of Law 


EDITORIAL OFFICE 


Executive Secretary: VERA BoGAR 


The Board of Editors is comprised of one representative of each of the institutions 
which are sponsor members of the American Association for the Comparative Study of Law, 
Inc. The Board of Editors do not hold themselves in any way responsible for the views ex- 
pressed by contributors. 


Editorial communications and books for review should be addressed to American Journal 
of Comparative Law, Legal Research Building, University of Michigan, Ann Arbor, Michigan. 





THE AMERICAN JOURNAL OF COMPARATIVE LAW 


Published by American Association for the Comparative Study of Law, Inc., quarterly in 
January, April, July, and October, at Baltimore, Maryland. Editorial offices, Legal Research 
Building, University of Michigan, Ann Arbor, Michigan. Subscription, $5.00 per year, $1.50 
per number. If subscriber wishes his subscription discontinued at its expiration, notice to 
that effect should be sent; otherwise it is assumed a continuation is desired. 

Change of Address: Send your change of address to the American Journal of Comparative Law, 
Legal Research Building, University of Michigan, Ann Arbor, Michigan, at least 30 days 
before the date of the issue with which it is to take effect. The Post Office will not forward 
copies unless you provide extra postage. Duplicate copies will not be sent. 

Copyright 1952 by The American Association for the Comparative Study of Law, Inc. AU 
rights of reproduction and translation are reserved. 











i i i EX 





The American Journal of 
COMPARATIVE LAW 


VOLUME I Autumn 1952 NUMBER IV 











CONTENTS 


ARTICLES 
“Autonomy” in Choice of Law 
Hessel E. Yntema 


The Scandinavian Law of Torts—Impact of Insurance on Tort Law 
Henry Ussing 


Basic Features of Civil Procedure in Italy—A Comparative Study 
Angelo Piero Sereni 


NOTES AND COMMENTS 


Decisions 
Marital Property of Americans Married in France; Effect of 
French Divorce; Effect of Appeal Georges R. Delaume 


United States Trading With the Enemy Act; Effect of Vesting by 
Alien Property Custodian Philip A. Ryan 


Foreign Exchange Laws as Defense to Actions Brought in the 
United States Otto C. Sommerich 


DOCUMENTS 


Codification of French Conflicts Law 
Preface JL. Julliot de la Morandiére 


Some Remarks on the Proposed Codification: The Draft of the 
Commission for the Reform of the Civil Code Kurt H. 
Nadelmann and Arthur T. von Mehren 


Draft Law on Private International Law Translated and Annotated 
by Kurt H. Nadelmann and Arthur T. von Mehren 


DIGEST OF FOREIGN LAW CASES 








BOOK REVIEWS 





De Juglart, M. Traité Elémentaire de Droit Aérien 

Chauveau, P. Droit Aérien 

Riese, O. et Lacour, J. T. Précis de Droit Aérien 

Stanesco, D. La Résponsabilité dans la Navigation Aérienne: 
Dommages causés aux Tiers 4 la Surface 

D’Ovidio, A. L. and Pescatore, G. Manuale di Diritto della Navi- 
gazione: Marittima e Aerea Arnold W. Knauth............... 442 


Die Judikate und Spriiche des Obersten Gerichtshofes seit seinem 


Bestande \ 


Festschrift zur Hundertjahrfeier des Oesterreichischen Obersten 


I I II. 6 oie coe rcoew exces daneasicas 446 lax 

. . . . . - . c u 

Schwarz, A. Das Schweizerische Zivilgesetzbuch in der auslindi- a 

ecmem Rechteentwickiung A. 9. BF... 2... 1. cece eee ce ees 450 a 

she 

Pound, Roscoe New Paths of the Law 5; c 

Pound, Roscoe Justice According to Law Barna Horvath....... 453 1 

Sereni, A. P. La Societa per azioni negli Stati Uniti gel 

Lepargneur, H. Les sociétés commerciales aux Etats-Unis d’Amé- shi 

Sais ccwks caebnnetnand badaanaateawwanrs 455 tri 

Probation and Related Measures Mawxine Boord Virtue.......... 458 sol 

I lS Sohne elk slow oh Cle ae Ni A ew RIO eH aA 461 th 

. ¢ 

Laferriére, J.-Waline, M. Traité Elémentaire de Science et de - 

Législation Financiéres; A Statement of the Laws of Argentina in it 

Matters Affecting Business; Schwartz, B. Le Droit Administratif 

we aca ie . ~ a . . Cc 

Américain—Notions Générales; Glueck, S. Crime and Correction: 

Selected Papers; Roncagli, G. La Truffa nella Teoria Generale del - 

Diritto; Collins, Ch. Public Administration in Ceylon; Reeve, W. tio 

D. Public Administration in Siam ob 

en pn 

I ood 5 ics arg ne aene hiked waa AaGa ed AAR SoS . 466 cep 

BULLETIN Special Editor: Kurt H. Nadelmann................... 468 suc 

American Foreign Law Association Membership List as of July ] 

EE ain bate ie tn onta in odd aba eA eer ie 468 refi 

pla 

pal 

cep 

evi 

I 

gan 

Inte 














HESSEL E. YNTEMA 


“Autonomy” in Choice of Law 


I. PRELIMINARY 


V Riis THE PARTIES TO A LEGAL TRANSACTION may choose the 
law by which it is to be governed and, if so, under what limitations, is a 
question on which, as has been noted by a distinguished student of 
comparative law,' wide agreement in the judicial decisions contrasts with 
sharp contrariety in theoretical opinion. On this issue, academic theory 
in substantial part is critically opposed to judicial practice. This situation 
is attributable partly to the analytical difficulties involved in prescribing 
general principles for the law to govern obligations and partly to the 
shift in modern times from liberal conceptions of law to nationalistic doc- 
trines that emphasize the authority of the sovereign state as the exclusive 
source of the rules of international private law. 

Thus, on the one hand, as Savigny pointed out, the determination of 
the law applicable to obligations faces the fundamental difficulties that 
an obligation is an ideal relationship involving two or more persons, that 
it has no perceptible location in space, and that, in the case of many 
contractual transactions, the obligations of the parties are reciprocal.? In 
consequence, it is not possible to select the governing law for an obliga- 
tion by reference to a particular person or tangible thing with which it is 
obviously connected, as is usually true, for example, in the case of pro- 
prietary rights. For obligations arising from delicts, the commonly ac- 
cepted solution is to apply the law of the place of the acts giving rise to 
such obligations, the /ex loci delicti commissi. 

But for contractual obligations, as has been frequently remarked, 
reference either to the law of the place of contracting or to that of the 
place of performance, as indicated the one by the objective acts of the 
parties and the other by their intended acts, is not in all cases ac- 
ceptable.* The place of contracting is often adventitious and is not in- 
evitably indicated as a rule for the many contracts concluded by cor- 





HEssEL E. YNTEMA is Research Professor of Comparative Law in the University of Michi- 
gan Law School. This article in substance reproduces a general report prepared for the Third 
International Congress of Comparative Law. 

'E. Balogh, “Le réle du droit comparé dans le droit international privé,’ Académie de 
Droit International, 57 Recueil des Cours (1936, 3) 664 ff. 

* Savigny, 8 System des heutigen Rémischen Rechts (1849) § 369, at 200 ff. 

*H. Batiffol, Les Conflits de Lois en Matiére de Contrats (1938) 74 ff. 
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respondence, where the acts constituting the contract occur in different 
places. Similarly, resort to the place of performance is unavailing to 
identify the governing law, when the transaction contemplates perform- 
ance in a number of places or the parties fail to specify a place of per- 
formance or contemplate performance at a place not determined at the 
time of contracting, as frequently in life insurance policies. And similar 
observations could be made on other criteria; e.g., recourse to the per- 
sonal laws of the parties does not help in the usual situation where these 
differ. These elementary difficulties attending the possible mechanical 
solutions explain the wide influence of doctrines emphasizing intent, as 
introduced by Dumoulin and Savigny in Continental Europe and by 
Huber and Lord Mansfield in Anglo-American Law, doctrines which 
have inspired the wide acceptance by the courts of the principle of auton- 
omy, namely, that, within varying limits, the law governing a contractual 
obligation should be determined in accordance with the expectations of 
the parties. 

On the other hand, while Dumoulin in the sixteenth century was ap- 
parently concerned, on the ground of the intention of the parties, to 
ensure extra-territorial application of the law of the husband’s domicile 
to matrimonial settlements, whether or not expressly stipulated (Quinimo 
ius est in tacita et verisimile mente contrahentium),* recognition of the 
principle of freedom of contract in the solution of conflicts of laws as 
well as in the domestic laws respecting contracts was congenial to the 
liberal conceptions of the days of Adam Smith, Jean Jacques Rousseau, 
and Emmanuel Kant. Symptomatically for internal law, article 1134 
of the Code Napoléon provided: Les conventions légalement formées tien- 
nent lieu de loi a ceux qui les ont faites, while in Germany both Wichter® 
and Savigny® conceived that, except in the area of coercitive legisla- 
tion, the law of contracts rests upon the autonomy of the parties. As 
characteristically explained by Laurent,’ while the general laws estab- 
lished for the public welfare derive from the volonté générale, the parties 
are at liberty by their agreements to prescribe for themselves “private 
laws” regulating the infinite variety of individual interests within the 

4 Commentarii in Codicem, Lib. 1, Tit. 1, ““Conclusiones de Statutis & Consuetudinis 
Localibus” in commentary on De Summa Trinitate, 3 Opera (5th ed. 1581) 554 Cf. Delaume, 
“L’autonomie de la volonté en droit international privé,” 39 Rev. Crit. de Droit Inter- 
national Privé (1950) 321, at 324; id., Les Conflits de lois 4 la veille du Code Civil (1947 
284 ff. 

5 Wichter, “Uber die Collision der Privatrechtsgesetze verschiedener Staaten,” 25 Archiv 
fiir die Civilistische Praxis (1842) 35 ff. Cf. also Eichhorn, Einleitung in das deutsche Privat- 
recht mit Einschluss des Lehenrechts (4th ed. 1836) § 37 at 108 ff. 

6 Op. cit., §370, at 205 ff. and §372 at 246 ff. Cf. also Story, Commentaries on the Conflict 


of Laws (2nd ed. 1841) §280, at 233 ff. 
7 Laurent, Le Droit Civil International (1881) vol. 2, 378 ff.; id. vol. 7, 512 ff. 





wo — ee 


— 


ca 


fre 
tel 


of 
to 
dic 
val 
lav 








o- = 


wm 


hiv 
vat- 


flict 





YNTEMA: “AUTONOMY” IN CHOICE OF LAW 343 


sphere of free enterprise. The conception as applied to conflicts of laws, 
that the parties should, as it were, legislate by contracting with respect 
to their particular affairs, however, has met with doctrinal criticism from 
the viewpoint of the positivistic conceptions of law that have become 
prevalent in recent years. Accordingly, as indicated below, increased 
emphasis on the national state as the sovereign source of legislation has 
led a number of authors to challenge the principle of autonomy on the 
ground that it ascribes to private persons the power to legislate. As 
recently characterized by one of the leaders in this trend of thought, the 
late J. P. Niboyet, this is “le paroxysme de la volonté des parties.’ 


Il. THe MEANING oF “AUTONOMY” 


Comparative review of the existing laws with reference to party auton- 
omy presupposes definition of the conception, which is necessarily con- 
trolled by the basic doctrine assumed. In general, three possibilities have 
been proposed. Under the first view, to which reference has been made 
above as typically formulated by Laurent and commonly accepted a 
century ago, the parties to a legal transaction have the power, subject 
to the general public laws, to choose the law governing the transaction. 
Accordingly, within the sphere of private law, their intention, express, 
tacit, or when necessary presumed from the circumstances of the case, is 
controlling as regards the applicable law. In this view, which has been 
most generally espoused by judicial practice, private consent provides 
the law of the contract, except as restricted by imperative statutory re- 
quirements. 

A second and opposed doctrine, which is chiefly of theoretical signifi- 
cance, denies this conception of autonomous self-determination by the 
parties. To its proponents, /’Etat, c’est tout. Admittedly, the parties are 
free, within the limits prescribed by law, to enter into agreements on such 
terms as they may prefer and, for their convenience, to adopt the rules of 
a given legal system for shorthand purposes. But such “incorporation” 
of legal provisions is not legislation; these are binding only because, and 
to the extent that, the law prescribed by the sovereign state having juris- 
diction over the contract so provides. It is also pointed out that, in a 
variety of transactions, the parties are not free to choose the applicable 
law and hence that it is anomalous to allow such freedom in the case of 
other transactions.* Moreover, it is insisted, notably by Pillet!® and 


’ Niboyet, Note, Cass. Civ. 21 juin 1950, S. 1951. 1. 2. 

*Cf. especially Delaume, “L’autonomie de la volonté en droit international privé,” 39 
Rev. Crit. de D.I.P. (1950) 321, at 328 ff. 

” A, Pillet, Principes de Droit International Privé (1903) 430 fi; id., 2 Traité Pratique de 
Droit International Privé (1924) 261 ff. 
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Niboyet", that the principle of autonomy allows the parties to avoid 
the incidence of laws that in their domestic application are obligatory; 
it is regarded as improper that a law should be internally imperative but 
internationally facultative. This view postulates that law exclusively 
emanates from a sovereign state, covering all human activities within its 
jurisdiction. 

A third view has been proposed by Batiffol"® as a more accurate inter- 
pretation of the principles followed by the courts in dealing with contracts. 
In this view, autonomy denotes not a power to stipulate the applicable 
law as such but the freedom of the parties in contracting to localize 
transactions by their voluntary acts. The law of the contract is deter- 
mined by its “economy”, the circumstances that indicate its location 
in space, which may, but usually do not, include an express stipulation 
regarding the applicable law. It is conceived that this analysis avoids 
certain difficulties in the traditional views: the supposed petitio princi pii 
in allowing the parties to choose the law of the contract; the question 
whether renvoi is admissible; and the problem presented when the 
“intended” law nullifies the contract. In effect, this interpretation of the 
“proper law”’ doctrine in terms of autonomy reverses Savigny’s analysis; 
to ascertain the law of a contract, instead of utilizing intention to locate 
contracts in space as contemplated by Savigny, the intention of the 
parties is inferred from the objective localization of contracts in their 
material elements. 

For comparative purposes, the differences between these views are in 
a degree nominal. In fact, the most fundamental divergence is political: 
i.e., whether the principle of state sovereignty is the exclusive basis of 
conflicts law. Apart from this, it is clear that every legal system in some 
measure recognizes and enforces private agreements; the specific question 
to be canvassed for present purposes is how far choice of law is influenced 
by the special terms of agreement. In this sense, all the above theories 
allow autonomy in some degree; they differ in their explanations and in 
the extent to which the will of the parties is effectuated in the face of 
countervailing considerations. Thus, even the doctrine of Pillet and 
Niboyet, while objecting to the conception of autonomy, concedes that 
in practice choice of the law applicable to contracts is primarily controlled 
by the intention of the parties, express, tacit, or presumed. In contrast, 
the conception recently maintained by Rabel" that in conflicts law 


J. P. Niboyet, “La théorie de l’autonomie de la volonté,” Académie de Droit Inter- 
national, 16 Recueil des Cours (1927, 1) 1 ff.; id., 5 Traité de Droit International Privé 
Francais (1948) 36 ff. 

2H. Batiffol, op. cit., at 38 ff. 

13 Rabel, 2 The Conflict of Laws: A Comparative Study (1947) 357 ff. 
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autonomy signifies specifically the power of the parties to choose the law 
governing inter alia the extent of their freedom to contract, is too selective; 
it reflects a liberal, but not generally accepted doctrine, which represents 
neither the restrictions (e.g. ordre public) nor the admissions (e.g. lois 
facultatives), commonly accepted, of the principle. In other words, with- 
out prejudicing consideration of the matter on a priori grounds, it is 
desirable that comparative examination of the doctrine of autonomy of 
the parties in the existing conflicts laws should comprehend the situations 
in which choice of law is individualized by reference to the voluntary 
expressions or other acts of the parties, as distinguished from solutions 
automatically derived from a prescribed law. 


III. ACCEPTANCE OF THE PRINCIPLE OF AUTONOMY IN EXISTING LAWS 


Such a comparison of the existing laws to ascertain in what jurisdic- 
tions and, if so, on what terms the doctrine of autonomy is accepted, 
presents special difficulties. In the first place, as the preceding remarks 
may suggest, a description of the practice in this subject matter in a given 
jurisdiction intimately depends upon the treatment of conflicts cases 
involving contracts and other legal transactions; it presupposes resolu- 
tion for each legal system of the uncertainties attending the basic issues 
in this broad and perplexed topic. At best, these variations can be re- 
marked, if at all, only incidentally in a concise survey. In the second 
place, legislation in this field is either silent or normally sybilline; only 
a limited number of laws refer specifically to choice of law by the parties 
and these, for the most part, in a generalized manner, subject to inter- 
pretation. Certain of the more frequently cited and typical provisions 
are reproduced below." In the third place, as a result, inquiry largely 


'* Compare the following provisions concerning autonomy of the parties: 
Austria: Allgemeines Biirgerliches Gesetzbuch, 1811: 


“$36. Wenn ein Auslander hierlandes ein wechselseitig verbindendes Geschaft mit einem 
Staatsbiirger eingeht, so wird es ohne Ausnahme nach diesem Gesetzbuche; dafern er es aber 
mit einem Auslinder schliesst, nur dann nach demselben beurteilt, wenn nicht bewiesen wird, 
dass bei der Abschliessung auf ein anderes Recht Bedacht genommen worden sei. 

“837. Wenn ein Ausliinder mit Auslandern, oder mit Untertanen dieses Staates im Auslande 
Rechtsgeschifte vornehmen, so sind sie nach den Gesetzen des Ortes, wo das Geschiift ab- 
geschlossen worden, zu beurteilen; dafern bei der Abschliessung nicht offenbar ein anderes 
Recht zugrunde gelegt worden ist, und die oben im §4 enthaltene Vorschrift nicht entgegen- 
steht.” 


Portugal: Cédigo Comercial Portugués, 1888. Art. 4: 


“Os actos de comércio serao regulados: 

“1.Quanto a substancia e efeitos das obrigagées, pela lei do lugar onde forem celebrados, 
salva convengao em contr4rio; 

“2. Quanto ao modo do seu cumprimento, pela do lugar onde este se realizar; 

“3. Quanto a forma externa, pela lei do lugar onde forem celebrados, salvo nos casos em 
que a lei expressamente ordenar o contrario. 

“Stnico. O disposto n.° 1.° deste artigo nao sera aplicdvel quando da sua execugao resultar 
ofensa ao direito pablico portugués ou aos princfpios de ordem publica.”’ 
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has to depend upon analysis of judicial decisions, with their inevitable 
nuances depending upon the factual or doctrinal background in which 
issues are presented in individual cases, and even less satisfactorily upon 





Belgian Congo: Code Civil, Livre premier, Titre II. (Décret du 20. Février, 1891). Art. 11: 


“Le forme des actes entre vifs est régie par la loi du lieu ou ils sont faits. Néanmoins, les 
actes sous seing privé peuvent étre passés dans les formes également admises par les lois na- 
tionales de toutes les parties. 

“‘Sauf intention contraire des parties, les conventions sont régies, quant 4 leur substance, 
a leurs effets et 4 leur preuve, par la loi du lieu ou elles sont conclues. 

“Les obligations qui naissent d’un fait personnel a celui qui se trouve obligé (quasi-contrats, 
délits ou quasi-délits), sont soumises 4 la loi du lieu ou le fait s’est accompli.” 


French Morocco: Dahir sur la condition civile des Frangais et des Etrangers, 12 Aout, 1913. 
Art. 13: 

“Les conditions de fond et les effets des contrats sont déterminés par la loi a laquelle les 
parties ont eu l’intention expresse ou tacite de se référer. 

“Si la détermination de la loi applicable, dans le silence des parties, ne ressort ni de la 
nature de leur contrat, ni de leur condition relative, ni de la situation des biens, le juge aura 
égard a la loi de leur domicile commun; 4 défaut du domicile commun 4 leur loi nationale 
commune, et, si elles n’ont ni domicile dans le méme pays, ni nationalité commune, a la loi 
du lieu du contrat.” 

Similar provisions are in effect in Spanish Morocco (Dahir of 1914. Art. 20) and Tangier 
(Dahir of January 15, 1925. Art. 15). 

France: Loi du 24 Juillet 1921, prévenant et réglant les conflits entre la loi frangaise et la 
loi locale d’Alsace et Lorraine en matiére de droit privé. Art. 7: 

“Les effets de tous les actes juridiques volontaires, et notamment des contrats, sont déter- 
minés sous réserve des articles 10 4 13, par la loi @ laquelle les parties se sont référées. 

“A défaut de référence expresse ou tacite, le juge appliquera la loi du lieu de l’execution.” 
Poland: Internationales Privatrecht, Gesetz vom 2. August 1926, betr. das fiir internationale 

Privatverhiltnisse geltende Recht. Art. 7: 

“Die Parteien kénnen ein Schuldverhiltnis dem Recht des Heimatstaates, dem Recht 
des Wohnsitzes, dem Recht des Ortes der Errichtung des Rechtsgeschiftes, dem Recht des 
Erfiillungsortes oder dem Recht des Ortes der belegenen Sache unterwerfen.” 

Interlokales Privatrecht. Gesetz vom 2. August 1926, iiber das fiir die inneren Verhiiltnisse 
geltende Recht. Art. 9: 


“Die Parteien kénnen ein Schuldverhiltnis irgend einem der in Poland geltenden Rechte 
unterwerfen.”’ 


Greece: Code Civil, 1940. Art. 25: 


“Les obligations contractuelles sont régies par la loi 4 laquelle les parties se sont soumises, 
et 4 défaut est appliquée la loi qui lui est propre, étant donné les circonstances spéciales 
du contrat.” 


Italy: Codice Civile 1942. Disposizioni preliminari. Art. 25: 

“Le obbligazioni che nascono da contratto sono regolate dalla legge nazionale dei contraenti, 
se e commune; altrimenti da quella del luogo ove 4 avvenuto il fatto dal quale esse derivano.” 
Czechoslovakia: Law of March 11, 1948, relative to private international and interlocal law 

and the legal position of aliens within the sphere of private law. Art. 9: 


“The parties are entitled to submit the legal relationship to a particular law, provided that 
the relationship has a significant connection with the law so chosen and provided that such 
submission does not contravene the compulsory provisions to which the aforesaid relationship 
is in any way subject in virtue of the provisions contained in this chapter.” 


China: Réglement sur l’application des lois, 1918: 


“Art. 23. La question de savoir quelle loi doit déterminer les conditions de fond et les 
effets d’un acte juridique dont dérivent des obligations dépend de l’intention des parties. 51 








Si 
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inference from current doctrines in the professional literature. In conse- 
quence, for present purposes at least, this résumé of the existing laws on 
autonomy of the parties as regards choice of law, must be tentative and 
summary. In what follows, attention is directed to the principal issues. 





cette intention ne peut pas étre établie et que les parties soient de méme nationalité, il sera 
fait application de leur loi nationale. Si elles sont de nationalités différentes, il sera fait ap- 
plication de la loi du lieu od l’acte juridique a été accompli. 

“S’il y a doute sur ce lieu, le lieu d’ot la déclaration de volonté est notifiée sera considéré 
comme le lieu de l’accomplissement de I’acte. 

“En cas de contrat, si le lieu de l’offre est distinct du lieu de l’acceptation, le lieu d’ou l’offre 
est notifié sera tenu, en ce qui concerne la formation et les effets du contrat, pour le lieu de 
son accomplissement. Si, au moment de l’acceptation, |’acceptant ignorait de quel lieu l’offre 
avait été notifiée, le domicile du sollicitant sera tenu pour le lieu de l’accomplissement du 
contrat.” 

“Art. 26. Sauf dispositions contraires, la forme d’un acte juridique est régie par la loi du 
lieu od il est accompli. Il suffit cependant que les formes prescrites par la loi qui régit les effets 
de l’acte aient été observées. 

“Cette derniére régle ne s’applique pas aux actes qui ont pour but |’exercice ou la conserva- 
tion de droits créés par un efiet négociable.” 


Japan: Law Concerning the Application of Laws in General, Law No. 10, June 21, 1898, as 
amended by Law No. 7 of 1942 and Law No. 223 of 1947. Art. 7: 


“As regards the formation and effect of a juristic act, the question as to the law of which 
country is to govern is determined by the intention of the parties. 

“In case the intention of the parties is uncertain, the law of the place where the act is done 
shall be followed.” 


Quebec: Code Civil, 1866. Art. 8: 


“Les actes s’interprétent et s’apprécient suivant la loi du lieu ou ils sont passés, 4 moins 
qu’il n’y ait quelque loi a ce contraire, que les parties ne s’en soient exprimés autrement, ou 
que, de la nature de l’acte, ou des autres circonstances, il n’apparaisse que l’intention a été 
de s’en rapporter a la loi d’un autre lieu; auxquels cas il est donné effet 4 cette loi, ou 4 cette 
intention exprimée ou présumée.” 


Brazil: Codigo Civil Brasileiro, 1916. Art. 13: 


“Regulard, salvo estipulacgao em contrdrio, quanto 4 substancia e aos feitos das obrigagGes 
a lei do lugar, onde forem contraifdas. 

“Pardgrafo Gnico. Mas sempre se regerao pela lei brasileira: 

“I. Os contratos ajustados em pafses estrangeiros exequiveis no Brasil. 

“II. As obrigagdes contrafdas entre brasileiros em pais estrangeiro. 

“TIT. Os atos relativos a iméveis situados no Brasil. 

“IV. Os atos relativos as regime hipotecdrio brasileira.” 


Mexico: Cédigo Civil, 1928. Art. 15: 


“Los actos juridicos, en todo lo relativo a su forma, se regiran por las leyes del lugar donde 
pasen. Sin embargo, los mexicanos o extranjeros residentes fuera del Distrito o de los Te- 
tritorios Federales, quedan en libertad para sujetarse a las formas prescritas por este Cédigo 
cuando el acto haya de tener ejecucién en las mencionadas demarcaciones.” 


Convention on Private International Law (Bustamente Code) signed at Havana, Febru- 
ary 20, 1928: 
Article 3: 


“For the exercise of civil rights and the enjoyment of identical individual guarantees, the 
laws and regulations in force in each contracting State are deemed to be divided into the three 
following classes: 

“I. Those applying to persons by reason of their domicile or their nationality and following 
them even when they go to another country, termed personal or of an internal public order. 

“II. Those binding alike upon all persons residing in the territory, whether or not they are 
nationals, termed territorial, local, or of an international public order. 

_“TIL. Those applying only through the expression, interpretation, or presumption of the 
will of the parties or of one of them, termed voluntary or of a private order.” 
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1. Professio juris. Whatever disparities may exist as respects its scope, 
the existence of the parties’ power to select the law governing their trans- 
actions by express agreement in some degree is generally admitted. In 
the law of England, this doctrine, usually attributed to a celebrated 
dictum of Lord Mansfield in 1760,'* is firmly established as the result of 
a series of precedents starting in 1865 and culminating in Lord Atkin’s 
statement in 1937 in the International Trustee Case that the “proper 
law”’ of a contract ‘‘is the law which the parties intended to apply. Their 
intention will be ascertained by the intention expressed in the contract 
if any, which will be conclusive. If no intention be expressed the intention 
will be presumed by the Court from the terms of the contract and the 





Article 184: 


“The interpretation of contracts should be effected, as a. general rule, in accordance with 
the law by which they are governed. 

“However, when that law is in dispute and should appear from the implied will of the 
parties, the legislation provided for in that case in Articles 185 and 186 shall be presumptively 
applied, although it may result in applying to the contract a different law as a consequence 
of the interpretation of the will of the parties.” 


Article 190: 


“The will of the parties regulates the law applicable to gifts by reason of marriage, except 
in respect to their capacity, to the safeguard of lawful rights of heirship, and to the nullity there- 
of during wedlock, all of which is subordinated to the general law governing marriage as long 
as it does not affect international public order.” 


Second South-American Congress on Private International Law of Montevideo, 1940. 
Protocolo Adicional, Art. 5: 


“La jurisdiccién y la ley aplicable segin los respectivos Tratados, no pueden ser modifi- 
cados por voluntad de las partes, salvo en la medida en que lo autorice dicha ley.” 


Uruguay: Cédigo Civil, 1858. Art 2403, as added, in 1941: 

“Las reglas de competencia legislativa y judicial determinadas en Este Titulo no pueden 
ser modificadas por la voluntad de las partes. Esta s6lo podrd actuar dentro del margen que 
le confiera la ley competente.” 


Netherlands, Belgium, Luxemburg: Loi uniforme relative au Droit International Privé, 
1951. Art. 17: 


“Lorsqu’un contrat se rattache si étroitement 4 un pays déterminé qu’il doit étre considéré 
comme appartenant principalement a la sphére juridique de ce pays, il est régi par la loi de 
ce pays, 4 moins que les parties n’aient soumis le contrat, en tout ou en partie, a une autre 
loi. Ce choix ne peut avoit pour effet de soustraire le contrat aux dispositions impératives de 
la loi ci-dessus visée. 

“Pour apprécier si un contrat appartient principalement a a la sphére juridique d’un pays, 
on peut avoir égard au lieu ow le contrat a été conclu, au lieu de son exécution, au domicile 
et 4.Ja nationalité des parties et 4 toutes autres circonstances pertinentes. 

“Lorsqu’un contrat n’appartient pas principalement a la sphére juridique d’un pays 
déterminé et que les parties n’ont pas désigné la loi applicable, le contrat est régi par la loi 
du pays ot il a été conclu. Si le contrat a été conclu par communication postale, télégraphique 
ou téléphonique, il est fait application de la loi du pays d’ou offre initiale est partie.” 


Cf. also Seventh Hague Conference on Private International Law, Draft Convention on 
the Law Applicable to International Sales of Goods, 1951. Arts. 2-4, supra 1 Am. J. Comp. 
L. (1952) 275-6; and the French Draft Law on Private International Law, 1951. Art. 57, 
infra 424. 

18 Robinson v. Bland (1760) 1 W. BI. 234, 257, at 258-9, and ef. 2 Burr. 1078. 
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relevant surrounding circumstances.’’'® This view was confirmed two 
years later by Lord Wright in the celebrated Vita Food Case, subject 
to the much discussed proviso that ‘‘the intention expressed is bona fide 
and legal, and provided there is no reason for avoiding the choice on the 
ground of public policy.’’” 

For the United States, as Beale’s extensive review of the precedents 
in individual jurisdictions demonstrates,'* the authorities present a picture 
too variegated to be reproduced here. It is to be remarked, however, 
that, while the Restatement of the Law of Conflict of Laws is silent on 
the question of autonomy of the will and generally applies the law of 
the place of contracting to questions of obligation (form, capacity, 
validity) and the law of the place of performance to questions of per- 
formance, the eminent reporter of the Restatement nevertheless observed 
in 1935: 


“But on the whole, as will be shown, the prevailing tendency of the American 
cases is to regard the intention of the parties as controlling; and this intention 
is often conclusively found to be in favor of the law of the place of perform- 
ance.””!* 


In the absence of statutory solutions, the extent to which the courts may 
be expected to enforce express stipulations regarding choice of law is 
correspondingly uncertain, as is illustrated by the cautious efforts of 
Cook®® and Rabel*! to generalize without the benefit of adequate discus- 
sion and in terms of a sparse handful of scattered decisions. It is some- 
what remarkable that in the relatively free economy of the United 
States, this topic should be still obscure; an explanation which has been 
offered is the lack of clarity in its treatment in Story’s historically in- 
fluential Commentaries on the Conflict of Laws.” 

A somewhat similar situation with respect to the freedom of the parties 
to choose the law applicable to their contracts exists in the Scandinavian 
laws, in which as in Anglo-American law there are no decisive enactments. 


‘6 R. v. International Trustee for the Protection of Bondholders Aktiengesellschaft [1937] 
A.C. 500, at 529. 

Vita Food Products, Inc. v. Unus Shipping Co., Ltd. [1939] A.C. 277, at 290. For dis- 
cussion of the English doctrine and decisions, see especially Graveson, ‘The Proper Law of 
Commercial Contracts as Developed in the English Legal System,” in Summer Institute on 
International and Comparative Law, University of Michigan Law School, The Conflict of 
Laws and International Contracts, 1949 (1951) 1-34; Cheshire, International Contracts (1948). 

'8 2 Beale, A Treatise on the Conflict of Laws (1935) 1105-1174. 

‘8 Tbid. 1100. Cf. Cook, The Logical and Legal Bases of the Conflict of Laws (1942) 418-9. 

0 Op. cit., 391 ff. 

1 Op. cit., 376 fi. 

*” Thus, Beale, op. cit., 1077-8. Cf. Story, Commentaries on the Conflict of Laws (1842) 
§ § 243, 281, 282, discussed by Batiffol, op. cit., 88-90. 
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The doctrinal views apparently are divided between a version of the 
“proper law” theory for contracts, in which the intention of the parties 
forms one of the possible connecting factors determining the applicable 
law, and acceptance of the principle of autonomy; the latter trend is 
supported by the case law, which predominantly and more definitely 
than in the United States recognizes the power of contracting parties to 
select the law to govern their obligations.” 

Except in certain jurisdictions, the power of the parties to select the 
law of their contracts by express agreement appears firmly established in 
Civil Law countries.* Thus, in France, which has inherited the tradition 
of Dumoulin;?> conspicuously in Germany, the home of Savigny’s in- 
fluential doctrine;?* in Italy, where the principle of autonomy, con- 
formably to Mancini’s liberal emphasis on the sacred faith of agreements,” 
was given statutory recognition as early as 1865; in Greece, where an 
earlier enactment of 1856, allowing the parties to designate the law to 
which they desire to subject themselves, has been more broadly reaf- 
firmed in the new Civil Code of 1940;?° in Czechoslovakia, with the re- 
strictions that the law chosen should be connected with the transaction 
and the result should not contravene the proper law;*° in Portugal and 
Brazil, for the ‘‘substance and effects” of obligations; with taxative 
enumeration of the eligible laws, as in the well-known Polish law of 
1926; by judicial construction in Switzerland,** Spain,** and Hungary; 


23 For a recent analysis, see W. Michaeli, Internationales Privatrecht (1947) 284 ff., and 
references. 

24 For general survey and references, see Rabel, 2 Conflict of Laws: A Comparative Study 
(1947) 368 ff. 

25 Cf. J. P. Niboyet, 5 Traité de Droit International Privé Frangais (1948) 72 ff.; H. Batiffol, 
Les Conflits de Lois en Matiére de Contrats (1938) 63 ff.; Donnedieu de Vabres, L’évolution 
de la Jurisprudence Frangaise en Matiére de Conflit des Lois (1905) 489 ff.; Caleb, Essai sur 
le Principe de l’Autonomie de la Volonté en Droit International Privé (1927). 

26 Cf. Haudek, Die Bedeutung des Parteiwillens im Internationalen Privatrecht (1931) 
46; Melchior, Die Grundlagen des deutschen internationalen Privatrechts (1932) 498 ff.; 
M. Wolff, Private International Law (2nd ed. 1950) 413 ff. See also Rabel, “Conflicts Rules 
in Contracts,” in University of Michigan Law School, Summer Institute on International 
and Comparative Law. The Conflict of Laws and International Contracts, 1949 (1951). 

27 Mancini, ‘De’ Progressi del Diritto,’”’ (1858) in Diritto Internazionale (1873) 117, at 
150. 

% See note 14 supra for text. Cf. Balladore-Pallieri, Diritto Internazionale Privato (2nd 
ed. 1950) 227 ff.; De Nova, “La Jurisprudence Italienne en Matiére de Conflits des Lois de 
1935 a 1949,” 39 Revue Critique de Droit International Privé (1950) 341, 353-4; Fedozzi, 
I] Diritto Internazionale Privato, Teorie Generali e Diritto Civile (2nd ed. 1939) 709 ff. 

29 See Lambadarios, “Le Principe de l’Autonomie de la Volonté en Droit International 
Privé Grec,” 3 Revue Hellénique de Droit International (1950) 48 ff., and references cited. 

30 See text in note 14 supra. See also Ledrer, “Les Nouvelles Dispositions Tchécoslovaques 
Concernant le Droit International Privé,’ 6 Bulletin de Droit Tchécoslovaque (1948) 72 fi. 

31 For texts, see note 14 supra. 

% For text, see note 14 supra. See also Kuratowski, ““A General Outline of Some Principles 
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in Austria, with early statutory reservations in favor of the Jex fori;** 
and by detailed legislation in China and Japan, * the principle of auton- 
omy appears firmly established. 

However, in certain important legal systems within the Civil Law 
orbit, the doctrine of autonomy is either rejected, as seems to be the case 
in Russia,** or is in doubt. In the Netherlands, for example, the celebrated 
decision of the Hooge Raad der Nederlanden of 1924,* that, in the absence 
of a law directing the law to be applied, the contracting parties are free 
to choose such law, subject to the statutory provisions involving public 
policy and morals, has been substantially qualified by a decision of 
1947, which in reaffirming election of law in international contracts 
limits its scope to “facultative” provisions, as distinguished from those 
of an “imperative”’ character. This nationalistic extension of the category 
of ordre public to include all imperative legal provisions, has restored the 
uncertainties that the decision of 1924 for a while was believed to have 
dissipated.” 

Moreover, in Latin America, the trend, as evidenced notably by 
Article 5 of the Additional Protocol to the Treaties of Montevideo of 
1940, specifically declaring that the jurisdiction and the law applicable 
by virtue of the Treaties, shall not be modified by the will of the parties 
except as such law authorizes, is designed to remove the question of 
autonomy from conflicts law to be decided in accordance with the indi- 
cated domestic law.” It is of interest that this conception, which in this 





of Conflict of Laws in Poland,” in Gutteridge (ed.), Studies in Polish and Comparative Law 
1945) 110, at 118. 

%See Moser, Vertragsabschluss, Vertragsgiiltigkeit und Parteiwille im internationalen 
Obligationenrecht (1948) 8 ff.; Schnitzer, 1 Handbuch des Internationalen Privatrechts 
1950) 85-94; 2 id., 553, 558. 

* Cf. De Lasala Llanas, Sistema espafiol de Derecho Civil international e interregional 
(1933) 297 ff.; Trfas de Bes, Derecho Internacional Privado (2nd ed. 1940) 110-115; W. 
Goldschmidt, 2 Sistema y Filosofia del Derecho Internacional Privado (1949) 274 ff. 

% See de Szdszy, “‘La théorie de l’autonomie dans les obligations en droit international 
privé,” 29 Revue Critique de Droit International (1934) 676, at 682 ff. 

6 For text, see note 14 supra. See also Steinlechner, “Zur Wiirdigung der Bestimmungen 
des ésterr. allg. biirg. Gesetzbuches iiber die drtliche Geltung der Gesetze,” in 2 Festschrift 
zur Jahrhundert Feier des Allgemeinen Biirgerlichen Gesetzbuches, 1 Juni, 1911 (1911) 
55, at 88 fff. 

* For texts, see note 14 supra. 

% Cf. Makarov, Précis de Droit International Privé d’aprés la Législation et la Doctrine 
Russes (1932) 297 ff. 

* Arrét du 13 juin, 1924, N.J., 1924. 859. 

 Arrét du 12 déc., 1947, N.J., 1948. 608. 

* Donker Curtius, “La position jurisprudentielle néerlandaise en matiére de loi applicable 
aux contrats,’”’ 29 Revue Critique de Droit International Privé (1950) 1-10. 

“See text and also the provisions in the Bustamante Code in note 14 supra. See also 
Memorandum of Dr. Hugo Repetto Salazar, in Reptblica Argentina, Segundo Congreso 








352 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


respect rejects the doctrine of Savigny, is coupled with adoption of the 
place of performance rule as the basic rule for contracts, this evidently 
under Savigny’s influence, who however derived the rule from the inten. 
tion of the parties. In Brazil, nevertheless, subject to various exceptions 
in favor of Brazilian law, the principle of autonomy is recognized by a 
provision in the Civil Code.“ 


2. Tacit election. A few of the statutory provisions noted above, e.g, 
those of Portugal and Brazil, are typically interpreted in the sense that 
choice of law by the parties must be express, since they provide that, in 
the absence of stipulation to the contrary, the law determined by pre. 
scribed rules shall apply. Apart from such exceptions, it is generally 
assumed under the principle of autonomy that any conduct of the parties 
necessarily implying the choice of a particular law will have the same 
effect as an express stipulation. Thus, it is commonly held that an arbitra- 
tion clause supposes that the parties contemplate that the law of the 
place where arbitration is to occur shall govern their contract. Analogous 
clauses, locating domicile for purposes of litigation in a particular place 
or referring to some localized custom, may be similarly construed. Like- 
wise, the language or the technical terminology in which the agreement is 
drawn may be taken, if less assuredly, as a tacit selection of the law of 
the contract. From such inferences to the conception, widely disseminated 
as a result of Savigny’s influence, that the acts of performance contem- 
plated in a contract are an index to the intention of the parties respecting 
the law of the contract, is a slippery path which leads in the end toa 
fiction and to correspondingly increased judicial discretion. 


3. Presumed intention. While the classic liberal doctrine of autonomy 
of the parties in choice of law consistently contemplates that their in- 
tention shall control, even where the absence of express election or equiva- 
lent indicia suggest that there was no agreement in this respect, it is 
coming to be recognized that the intention which must then be “pre- 
sumed”’ from other circumstances in the case is really a fictitious con- 
struction. Consequently, on the one hand, as in the Polish Law of 1926, 
it is sought to control judicial decision by a system of presumptions, a 
matter which has attracted considerable attention but cannot be explored 
here. On the other hand, corresponding to the ‘“‘proper law’”’ doctrine as 
evolved in the English jurisprudence, recent developments in Greece, 
Scandinavia, and elsewhere recognize only a real intention as a basis of 
choice of law and, in its absence, directly refer to the other factors pres- 





Sudamericano de Derecho Internacional Privado de Montevideo (1940) 199, at 209 ff. Cf. 
Alfonsin, Régimen Internacional de los Contratos (1950) 13ff. 
For text, see note 14 supra. 
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ent in each case. While the elimination of the fiction is theoretically 
salutary, as has been pointed out, it is difficult to see that this will effect 
a material change. 


IV. LIMITATIONS ON THE PRINCIPLE OF AUTONOMY 


Aside from the interesting question how far the principle of party 
autonomy may be extended to other types of legal transactions than 
contracts, which leads too far afield to be examined in this connection, 
comparison of the existing laws demonstrates the presence not only of 
substantial agreement on the principle of autonomy in practice but also 
of more or less generally accepted restrictions on the scope of the prin- 
ciple in the field of contracts. A brief enumeration of these limitations is 
of interest as a means to define both undisputed areas and problematical 
terrain to which comparative research may most profitably be directed. 

In the first place, it is largely common ground that the scope of the 
power of the parties to choose the law of the contract is subject to the 
following limitations: 

1. Questions of procedure universally are governed by the Jex fori. 

2. It is equally agreed that legal provisions affecting public policy 
(ordre public) of the lex fori will apply, irrespective of a contrary intention 
of the parties. 

3. As Niboyet and others have pointed out,** there are certain categories 
of standardized contracts, of increasing importance and for the most 
part publict iuris, for which the applicable law is fixed by statute. Illus- 
trations are contracts of incorporation, of insurance, of employment, 
sales on an exchange, contracts of payment, and other types of transac- 
tions. The systematic regulation of these important matters in an in- 
creasing number of jurisdictions deprives the parties pro tanto of an op- 
portunity to specify the applicable law. 

4. In most systems, questions of form and capacity are treated outside 
of the sphere of autonomy of the will, subject to the qualifications (a) 
that the parties may independently be allowed an option with respect 
to formalities and (b) that, in the United States, these matters are gov- 
erned by the law indicated by the “‘intention”’ of the parties, in jurisdic- 
tions where this rule is in force. 

5. It is also generally, if not without exception,*® understood that, in 


“Cf. Delaume, loc. cit. supra n. 9; Haudek, op. cit. supra n. 26, at 12 ff.; Jeanprétre, Les 
conflits des lois en matiére d’obligations contractuelles, selon la jurisprudence et la doctrine 
aux Etats Unis (1936) 158 ff. 

* Niboyet, op. cit., n. 25 supra, 60 ff. 

46 See the discussion of the decisions of the French Cour de Cassation of 1930 and 1931 
(Civ. 19 fév. 1930 et 27 janv. 1931, S. 1933. 1.41) validating c.i-f. sales in France, in which 
the parties had adopted a London Corn Trade Association contract, in Batiffol, op. cit., 63-64. 
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cases where a contract is exclusively connected with a particular juris- 
diction, the law thereof necessarily controls the contract. Accordingly, 
under doctrines such as that of fraude a la loi, efforts of the parties to 
escape the obligatory requirements of this law, will be disregarded. In 
other words, the area of autonomy of the will (except as the relevant 
domestic law allows “‘incorporation”’ of a foreign law) is at most limited 
to international contracts. And it may be recalled that, even for these, 
the solution adopted by the Second South-American Congress of Monte- 
video in 1940 leaves it to the internal law of the jurisdiction prescribed 
by the Treaties (normally that of the place of performance) to define the 
extent to which the parties may elect the law of their contracts.” 

From a comparative viewpoint, the foregoing restrictions on freedom 
of contract with respect to choice of law form an area of substantial 
agreement; the remaining limitations to be considered are debated ground. 

6. On the question whether any limitation should be placed upon the 
laws from which the parties are allowed to elect the law of the contract, 
the majority view would limit choice in terms of sufficient connection 
with the transaction. This is contemplated either by taxative enumera- 
tion of the eligible laws, as in the Polish Law of 1926 which has been 
criticised as too restrictive, or by requiring good faith, as in the United 
States and apparently also in the English proper law doctrine, or by 
means of the principle of fraude a la loi. The recent Czechoslovak legis- 
lation requires not only that the law chosen by the parties should have a 
definite connection with the transaction but that the result should not 
contravene the compulsory provisions of the controlling law. 

Such requirement, however, is rejected, on the one hand, by certain 
advocates of the classic liberal view, who are apprehensive of stereotyped 
limitations of this nature and also object that the problem is nonexistent 
in bona fide commerce and, for abnormal situations, is sufficiently antici- 
pated by application of the /ex fori under the doctrine of ordre public. 
On the other hand, those who propose to confine the sphere of autonomy 
to the “incorporation” of facultative laws logically argue that no further 
restriction is needed, since under this doctrine the mandatory require- 
ments of the automatically prescribed law must in any event be satisfied. 
But these are both extreme views. 

7. The situation with respect to the question of dépecage, viz., the ad- 
missibility of selecting a number of laws to govern different aspects of a 
contract, is more dubious. On the one side, it is argued that, in the in- 
terest of simplicity and to avoid unbalanced solutions, the parties should 
be limited, under the principle of autonomy, to the selection of one law 


47 Supra, note 14. 
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as the proper law of the contract, with recourse where indicated to other 
laws for subordinate issues. On the contrary, those who reject the prin- 
ciple of autonomy so far as imperative legislation is concerned and admit 
choice of law by the parties only to the extent that freedom of contract 
is allowed by the prescribed law of the contract, would also have the 
parties free within this area to incorporate what laws they please in their 
agreement. 

Analogous arguments apply on the question whether the parties may 
stipulate that the law as of a particular time shall govern their transac- 
tions, a question of special significance in international contracts of pay- 
ment and with respect to the rights of refugees. 

As against the arguments in favor of the required election of a unitary 
law, it is to be remarked that, in any event, a certain multiplicity in the 
laws governing international contracts will be typically unavoidable, in 
view of the inevitable recourse to the /ex fori on questions of procedure 
and public policy, and to laws otherwise determined in various systems 
as respects form, capacity, separable performance, and the like. For this 
reason, these arguments apparently involve considerations of expediency 
rather than of necessity, which may well be counterbalanced in particular 
situations by the convenience of allowing the parties to select from 
particular laws those provisions most suited to their practical needs. 

8. From a comparative viewpoint, it is even more questionable that 
party autonomy should be limited to facultative provisions. This concep- 
tion, which has above been considered, in effect contemplates an unde- 
sirable, nationalistic extension of the category of ordre public on a re- 
ciprocal basis to include all mandatory provisions of the law selected by 
some automatic test—the law of the place of contracting in Niboyet’s 
doctrine, the law of the place of performance in the Treaties concluded in 
1940 in Montevideo. As already remarked, no such unitary solution is 
in all cases appropriate. 

Theoretically, the essential argument for this position, asserting it to 
be illogical that laws which are mandatory for internal contracts should 
become optional for those of an international complexion, is not tenable; 
this, as has been remarked, is a question of policy and not of logic. 
Basically, this pretension rests upon an authoritarian conception of law 
as the exclusive creation of the sovereign state, and not as the product 
of commercial or other individual activities. This conception is in the 
last analysis quite as mystical as the liberal conception that, in the sphere 
of private law, the agreement of the parties is an immediate source of 
rights and obligations. Granted that the laws prescribed by state authority 


8 Jeanprétre, op. cit., 154 ff. 
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regulate human conduct, this conduct is in fact the generative element 
in the formation of contractual obligations, as in other legal relationships 
among individuals. To deny this is to confuse law as a means with its 
practical objective—which is in sum to serve social needs. Neither the 
sovereign state, nor its law, is an end in itself. 

9. In view of these more or less fundamental differences with respect 
to the limitations on party autonomy, the crucial issue is whether the 
parties should be allowed to select the law defining the scope of their 
selection. Formally speaking, this must be determined in accordance 
with rules in force in the forum, which, depending on the requirements of 
judicial jurisdiction, of course may in some cases be predetermined by 
the parties. But what law should the forum prescribe? The solutions 
proposed are: (a) the /ex fori, which would necessarily extend the already 
too extensive application of the law determined by the place of suit, often 
an adventitious connection; (b) the proper law of the contract, which, 
in the absence of uniformity in the conflicts rules for contracts, will be 
correspondingly variable; or (c) the law selected by the parties, the solu- 
tion which alone provides a uniform result with respect to the scope of 
their power of election and correspondingly answers the needs of inter- 
national commerce for assurance in legal rights. The arguments that the 
law of competence must be distinguished from the law of autonomy, 
in theory if not in practice, or that it is a petitio principii to allow the 
parties to elect the law which shall determine how far they are entitled 
to such election, does not preclude this, the more convenient and simple 
solution. Indirectly, this result seems to be reached in the English practice 
through the effect given to arbitration clauses, which, as Cheshire has 
observed, constitute a means by which the parties can unqualifiedly 
determine the law of their contract, viz., by selection of the forum.” 


V. CONCLUSION 

From a comparative viewpoint, the foregoing brief and necessarily 
general review of the position of the doctrine of autonomy of the will in 
the existing systems of conflicts law respecting contractual obligations, 
suggests certain tentative conclusions. 

In the first place, the solutions offered range between the poles of classic 
liberalism, recognizing the ultimate freedom of individuals by their agree- 
ments to elect the laws defining their contractual obligations, and of 
current legal positivism, asserting the exclusive supremacy of the sover- 
eign state as a source of rights and duties. In the former view, the sphere 
of international contracts appears, as it were, a sort of mare liberum, 
an area in which a plurality of laws apply and none has a clear exclusive 


49 Op. cit., 41 ff. 
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claim to control; hence, it is somewhat speciously inferred, in default of 
a decisive criterion, that the parties are at liberty to elect the governing 
law. In contrast, the positivistic conception in effect nationalizes the 
subject matter, insisting that the legal consequences of each contract, 
however farflung its connections, must necessarily derive from some 
municipal law. 

Neither of these extremes is tenable, the conception of unrestricted 
autonomy, because, as indicated by this survey, there are undoubted 
and widely accepted restrictions upon the power of the parties to elect 
the law of their contract, and the opposed notion that there is no true 
autonomy, since this is generally contradicted by universal practice. 
Accordingly, the tendency is to effect a compromise, the most promising 
being that the law elected by the parties should have a sufficient connec- 
tion with the transaction, as provided for example in the recent Czecho- 
slovakian legislation.*° 

In the second place, it may be observed that a comparison of the 
existing laws, as above sketched, narrows the sphere of real difference. 
It discloses that, on the one hand, the parties’ privilege of choice of law 
is generally conceded so far as facultative requirements are concerned; 
on the other hand, that the privilege is confessedly limited as respects 
questions of procedure, ordre public, and usually also, form and capacity, 
as well as by the exclusion of purely domestic or standardized transac- 
tions. Thus, the questions effectively in dispute with respect to the auton- 
omy of the parties are whether the law elected should be related to the 
transaction, whether more than one law may be selected to govern differ- 
ent aspects of a single contract (dépecage), whether the parties’ election 
should include compulsory, as distinguished from facultative, requirements, 
thus enabling them to avoid the provisions of a particular law, and 
whether, in fine, they should be permitted at all to select the law governing 
What law they may elect. These questions deserve further and intensive 
comparative investigation. 

It has also been suggested, in the third place, that in examining the 
extent to which the intention of the parties should determine the law of 
their contracts for conflicts purposes, attention should at the same time 
be given to the analogous problems of liberty of contract in internal law. 
This is desirable not merely to avoid sterile abstraction of the policies 
governing in the decision of conflicts cases from the policies generally 
governing their substantive aspects. For example, the relatively enlight- 
ened provision of the Czechoslovakian Law of 1948, recognizing the 
principle of autonomy, to which reference is made above, should be 


5° For text, see note 14 supra. 
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compared with the more recent enactment in the Civil Code of 1950, that 
the will of the parties for the purposes of internal law should be inter- 
preted conformably to the rules of socialistic communism." Indeed, 
consideration of domestic policy is indispensable under the legalistic 
hypothesis of Pillet, Niboyet, and others, also adopted in 1940 in Monte- 
video, that there is no real autonomy of the will in conflicts law, since its 
efficacy is derived from, and its scope is defined by, the prescribed law 
of the contract. As a result, the determination in a conflicts case of the 
extent to which the intention of the parties should be taken into account 
in selecting the law that defines their rights and obligations, is apparently 
referred to the domestic law. This in effect incorporates internal law in 
conflicts law, so that what one hand gives the other may take away. 

In the fourth place, it is clear that, ultimately, the degree of freedom 
allowed individuals in their contracts depends upon political considera- 
tions, in the law of conflicts as well as in private municipal law. To the 
extent that public needs result in the regulation or standardization of 
certain types of transactions or, in an era of nationalistic autarchy, the 
domain of ordre public is exaggerated, or even more decisively by total- 
itarian absorption of enterprise, the scope of free contract is necessarily 
reduced. Autonomy of private will withers away in the socialized sector, 
in which civil rights depend upon the social order of a people’s republic.” 
Accentuation of these trends logically leads at the end to the abolition 
of private international law in the sense envisaged by Story and Savigny 
a century ago and to the application of the means of legal self-defence 
afforded by the /ex fori. Indeed, this has recently been advocated for 
certain types of international agreements that substantially affect the 
national economy.®** These developments, of vital concern to the future 
of the doctrines of autonomy of the will, are inconsistent with the con- 
ception of an international community of justice, implicit in the pre- 
vailing systems of conflicts law. For these suppose not only the existence 
of separate national laws but also their integration in a common legal 
order serving the needs of international commerce. 


5t Thus, Article 31 of the Code provides: 


“(1) La déclaration de volonté doit étre interprétée de la maniére qui, eu égard aux cir- 
constances dans lesquelles elle a été faite, est conforme aux régles de la vie socialiste 
en commun. 

‘*(2) Lorsqu’il s’agit d’un acte juridique important pour l’exécution du plan économique 
unitaire, la déclaration de volonté doit étre interprétée en harmonie avec les taches im- 
posées par le plan.” 


52 See the typical recent provision in Article 1 of the Czechoslovakian Civil Code of 1950: 


“La base des droits civils est l’ordre social de la République démocratique populaire, ga- 
ranti par la Constitution, et son édification socialiste.” 


53 See Kronstein, “Crisis of ‘Conflict of Laws,’” 37 Georgetown L.J. (1949) 483, at 512. 
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HENRY USSING 


The Scandinavian Law of Torts 


Impact of Insurance on Tort Law 


ais AT THE LAW of Western Europe, most of the countries belong 
to two main groups. The majority belong to the continental group, 
comprising countries whose law has been influenced strongly by Roman 
Law, the other group being formed by the Common Law countries. The 
Nordic countries do not belong to either of these groups. While each of 
the three Scandinavian countries, Denmark, Norway and Sweden, has 
its own law, together with Finland and Iceland they form a special 
group, the five Nordic countries. These have never received the Roman 
Law, and their law has had an unbroken evolution from the era of primi- 
tive law. 

At the same time, the Scandinavian laws have not been uninfluenced 
by foreign law. As these countries are small and have been in close com- 
munication with other countries, their law has necessarily been influenced 
by the laws of many other countries as well as by canon law and by the 
doctrines of the great European schools of law. In the nineteenth century, 
Scandinavian scholars were mainly influenced by German doctrine. But 
the laws have never abandoned their independence, and particularly 
Denmark, which had to fight Germany in two wars in the middle of the 
19th century, has been disposed to criticise German scholars. The Nordic 
mind is less abstract than the mind of the Germans. On the whole, the 
Scandinavian laws hold a middle ground between continental Civil Law 
and English Law. Since the eighteen eighties, most Scandinavian schol- 
ars have made use of the method of comparative law and have in- 
vestigated English law as well as continental law; lately, they have begun 
to study American law. 

Like most continental countries, the Scandinavian countries have 
codes. But these codes are old: The Swedish code dates from 1734; the 
Danish and the Norwegian codes, which are almost alike and were given 
by the same king, from 1683 and 1687. These codes are not nearly so 
detailed and complete as the more modern codes, and their rules are 
generally based on the law that was in force in Scandinavia at the time. 

Today, very little of the Danish code is still in force. Many of its pro- 
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visions have been repealed by statutes. There have been recent codifica- 
tions of the criminal law and of the law of procedure, and in the field of 
private law there are several important modern statutes. The majority 
of these statutes are uniform Scandinavian acts. Scandinavia has a great 
number of uniform acts, beginning in eighteen hundred and eighty and 
continued until today. But the law of torts and a great part of the law 
of contracts are still predominantly case law. 

The subject of this article is the Scandinavian law of torts. Even 
in this field there are a number of statutory provisions. But most of them 
are concerned only with harm caused in special ways, e.g., by railroads, 
motor vehicles, or airplanes. The general rules of tort law in Scandinavia 
are based on case law. This case law still leaves room, however, for further 
development, and for that reason legal scholars have done extensive re- 
search work in this field. Since the beginning of this century in general, 
Scandinavian scholars have not contented themselves with reporting and 
grouping the decisions of the courts. That work they certainly do, and 
they are disposed to think that in general the courts are wiser than the 
scholars. But they also think that it is their task to collaborate with the 
courts in further developing the law. Through their research work, which 
is generally based on comparative law, they are often able to make useful 
suggestions to the courts. Generally speaking, they have been working 
in close co-operation with the courts for more than one hundred years. 

The law of torts lends itself particularly well to research work of this 
kind. It is evident that the rules of tort law ought to be formed in accord- 
ance with the interests existing in society. 

When I speak of Scandinavian Law, I have primarily Danish Law in 
mind.' Only where the law of Norway or Sweden differs considerably 
from Danish law, is attention drawn to that fact. 

The main principle of the Scandinavian law of torts is the principle of 
fault. It was established by the Danish courts in the course of the eight- 
eenth century. The Scandinavian rule is essentially identical with the 
rule of fault as it exists in most European countries. The notion of fault 
is modeled upon the Roman concept of culpa.? However, there is a differ- 
ence between the structure of tort law in our law and in Roman law. 
In the latter, an action for damages for harm would not lie unless the 
facts would fit in with some one of the limited number of forms of action. 
Roman law was quite similar in this respect to English law, where, 


1A textbook on the Danish Law of Torts: Henry Ussing, Erstatningsret (Nyt optryk 
1947) Copenhagen. 

2 Statutory provisions concerning the liability in tort of children and insane persons were 
introduced by sections 63-64 of Lov om umyndighed, June 30th, 1922 (Law on Infants and 
Incomnetents). 
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according to prevailing doctrine, there is not a law of tort, but only of 
torts, or where, in other words, no right of action exists unless the facts 
fit patterns such as that of libel, slander, trespass, assault and battery, 
fraud, etc. Quite different is the approach of the French, Swiss, or certain 
other civil codes, where it is provided in the basic sections that one has 
to pay damages for every harm which he has, by faulty conduct, caused 
to another. This provision is so broad, however, that it means very little 
until it is filled with concrete content by the courts. There has thus 
developed in France and other European countries a veritable system of 
case law indicating in what situations one is liable in tort and in what 
situations one is not. The Danish approach is similar, although there is 
no such general statutory provision as is contained in those codes. But it 
is generally said that such a broad general principle of liability for all 
culpable conduct underlies Danish law. But nobody would know what it 
means if he were not familiar with the cases. 

As elsewhere, most of the cases clearly constitute certain well-marked 
groups, such as those dealing with bodily injury, or harm to property, 
or invasion of a person’s reputation, or interference with business rela- 
tions, etc. But the courts may award damages outside of these groups. 

The present discussion is limited to the first-named group, viz. the 
cases of bodily injury and harm to physical property. In this subject 
matter, however, it is important that, like other modern laws, Scandi- 
navian law has found itself compelled to step beyond the nineteenth 
century rule of fault and to recognize situations in which a person may be 
liable without any fault or, at least without any fault of his own. 

Like American law, Danish and Norwegian law* admits the vicarious 
liability of the master for damage caused by the fault of his servant 
while acting in the course of his employment. This liability was intro- 
duced by the Danish courts about fifty years ago and was based on a 
section in the old code. Up to that time it was the general opinion that 
the provision of the code dealt only with breach of contract. But towards 
the end of the nineteenth century, the courts were disposed to hold a 
master liable generally and, inspired by certain legal authors, they es- 
tablished a new and wider interpretation of that section, so that now this 
new rule is one of the most important parts of the Danish law of torts. 
In Sweden, vicarious liability of a master is admitted generally in con- 
tract, but in tort only to a limited extent. The Swedish code has no pro- 
visions similar to the Danish, and it is still a matter of dispute whether 
the general rule of vicarious liability should be introduced. 





3A textbook on the Norwegian Law of Torts: J. Overgaard, Norsk Erstatningsret (2 
Utgave, 1951) Oslo. 
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To a certain extent strict liability for risk is admitted in Scandinavian 
law. But in this respect the laws of the three countries differ. 

The need of a rule of strict liability for risk has been produced by the 
growing industrialization and technical progress in more or less the same 
evolution as has occurred everywhere. 

In the nineteenth century, the principle of no liability without fault 
gained ground in Scandinavia as in most European countries and in 
America. The prevailing doctrine considered the fault rule as the only 
just rule; only a few rules imposing liability irrespective of fault, viz. 
some provisions of our codes as to harm caused by animals, had been 
preserved. But towards the end of the century a new trend began to 
evolve. In Scandinavia this new current made itself felt first in Norway. 
Beginning in the eighteen-seventies, a number of judgments imposed 
strict liability for dangerous activities, e.g., in the case of an explosion 
of a factory of high explosives, of a fire caused by sparks emitted by a 
railroad engine, of the subsidence of buildings in Oslo caused by the con- 
struction of an underground railroad, or of damage to property in Oslo 
caused by the leak of a water main. Already at the beginning of the 
twentieth century, the principle of strict liability was firmly established 
in Norway as a supplement to fault liability. 

In Sweden, the development has been slower.‘ But in the course of the 
last two decades, the courts have introduced strict liability for ultra- 
hazardous activities, although it seems that the Swedish courts will not 
apply this strict liability to anything but clearly ultrahazardous activities. 

The Danish courts are still hesitant as to strict liability for risk.’ 
Some judgments of the courts of appeal have admitted strict liability, 
but other judgments have repudiated it, and thus far the supreme court 
has avoided a clear-cut decision. The problem of liability irrespective oi 
fault was the object of my first book, “Skyld og Skade,”’ published in 
1914. Applying the method of comparative law, I arrived at the con- 
clusion that Denmark ought to introduce strict liability for activities 
that are hazardous because they create special risks for other persons or 
for their property, provided such activity is not of a kind that is per- 
formed by the common man. The rules that I advocated are very much 
the same as those that were later set forth in Sections 519 and 520 of 
the Torts Restatement of the American Law Institute under the heading 
of “Liability for Ultra-Hazardous Activities.” I felt very much en- 
couraged when I found that eminent American lawyers had, arrived at 


* A textbook on Swedish Law: Ilj. Karlgren, Skades tandsliran (1943) Lund. 
5 See Ugeskrift for Retsvaesen, 1947 B, page 281, 1948 B, page 121 (papers by the author 
and by W. E. von Eyben). 
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similar results.6 While it does not prove that the proposed rules are the 
ideal rules, it does show that the lawyers of our countries are working 
along the same lines. They are guided by practical considerations, trying 
to form rules that are appropriate to modern social conditions. 

Nowadays, all over the world, we find a growing demand for security 
against the risks of modern life. This tendency manifests itself in many 
ways, but particularly by the stupendous growth of insurance in this 
century. This growth is conspicuous when we look at tort cases The 
damages actually paid, in the majority of cases, are paid by insurance 
companies. Very often the tortfeasor has taken out insurance against 
legal liability to third parties, and if so, the insurance company has to 
pay the damages for him. Or the injured person has taken out fire or 
other insurance, and the company will indemnify him. Sooner or later 
these facts had to influence the law of torts, and I think that in tort law 
the most important problem of the near future is that of determining 
whether, or rather how, tort law will be influenced by the growth of 
insurance. 

Insurance will probably influence tort law in two opposite ways. While 
it may bring about a certain broadening of tort liability, it is likely at 
the same time to result in a shrinking of the field of liability for tort. 
These two aspects are now to be considered separately. 

Since the last decades of the nineteenth century, insurance has been 
used in connection with the introduction of strict liability for risk. It 
was used in that way in some countries when they introduced compensa- 
tion for accidents suffered by workmen in the course of their employ- 
ment. According to statutes of this character, compensation has to be 
paid even for accidents that were brought about without fault. Some 
countries have introduced compulsory accident insurance for workmen. 
But other countries have chosen a different approach. The statutes im- 
pose a strict liability on the employer, but provide that he can escape 
liability by taking out accident insurance in favor of his workers. Such 
was the rule of the first Danish statute of workmen’s compensation. 

These statutes are often considered as particularities based on social 
motives. But in the course of this century compulsory insurance has 
been introduced even in other fields. 

In Denmark, in 1918, insurance against liability was made com- 
pulsory for owners of motor vehicles, and similar rules are in force in 
Norway and Sweden, and in a number of other countries. In Denmark 
insurance against liability is now compulsory even for harm caused by 


6See my paper in Festskrift till. Birger Ekeberg, 10 August 1950, Stockholm, reprinted 
in Ugeskrift for Retsvaesen, 1950 B, page 214. 
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dogs and for harm caused by hunting. The greater part of this insurance 
is provided by private companies under the supervision of the state. 

It is obvious that the compulsory insurance scheme has great advan. 
tages. Very often a tortfeasor is unable to pay damages, and the cost of 
litigation in tort cases is comparatively great. When the damage is covered 
by liability insurance, the injured person is fairly sure to obtain payment 
of the compensation, and at least in Scandinavia, in general he will get 
payment without going into court and without having to pay a lawyer's 
fee. These advantages are pretty clear. 

But insurance may have further advantages. It tends to increase se. 
curity in another way. When the insurance is compulsory, even strict 
liability for risk will not involve serious hardship for the tortfeasor. This 
is the lesson of the workmen’s compensation laws. Why should we not 
apply the same idea in other fields? Why not apply it to compensation 
for accidents caused by motor vehicles? 

In fact, the great number of automobile accidents calls for compulsory 
insurance of this kind. The first proposal to establish such insurance 
was advanced in the United States, the country that has the greatest 
number of automobiles and automobile accidents. The proposal was set 
forth in 1932 in a committee report to the Columbia University Council 
for Research in the Social Sciences. That report proposed an extension 
of the principles of the workmen’s compensation laws to motor vehicle 
accidents. 

Under the plan, a motor vehicle owner would be liable, without regard 
to fault, to pay compensation according to a fixed scale to any person 
suffering injuries or death caused by the operation of that motor vehicle, 
and the owner should be required to insure against this liability. 

Two years later, without any knowledge of this plan, similar proposi- 
tions were set forth by a Norwegian lawyer, Emil Stang, who was later 
appointed Chief Justice of the Supreme Court, and the idea was carried 
still further by other Scandinavian lawyers and writers, among others 
by myself.? The Scandinavian proposals differed from the Columbia 
plan in some respects, especially in that the insurance should cover even 
damage to property up to a certain amount. 

I know that the Columbia plan has not led to the enactment of cor- 
responding statutes here in the United States. But after the war Saskatch- 
ewan enacted such a statute.’ In Scandinavia, the war has delayed the 


7 See my paper in Ugeskrift for Retsvaesen, 1938 B, page 93. 

8The Automobile Accident Insurance Act, 1947, with yearly amendments. It is com- 
mented on by Frank P. Grad in “Recent Developments in Automobile Accident Compensa- 
tion,” 50 Columbia Law Review (1950) 300. 
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revision of our statutes. We have already compulsory insurance against 
liability for motor vehicles, and certainly we shall proceed along these 
lines. Recently, the Scandinavian governments have appointed commit- 
tees to propose a draft of a new uniform act on compensation for auto- 
mobile accidents, and surely these committees will propose a compulsory 
insurance scheme with awards of compensation irrespective of fault. 

It is my opinion that similar compulsory insurance ought to be intro- 
duced in other fields. It ought to be proposed at any rate for all large 
factories and trades carrying on ultrahazardous activities, e.g. railroads, 
street cars, or factories producing explosives. On the other hand, com- 
pulsory liability insurance ought not to be applied to the ordinary ac- 
tivities of daily life, common to the great number of people. It is not 
practical to require every man or woman to take out insurance against 
all harm that he may inflict on the body or property of others. It is im- 
possible to compel poor people to pay the insurance premiums, and very 
likely the insurance would be expensive. 

Turning to the other aspect of insurance, in Scandinavia the question 
is under discussion whether insurance should take over the functions of 
tort law so as to restrict or entirely abolish liability for torts in certain 
fields. This is a very important problem. 

At the outset it should be recalled that damages incurred according 
to tort law are very often paid by insurance companies. If this is so, we 
might ask this question: Is it reasonable to maintain tort liability in 
cases where insurance covers the damage? Would it not be better to 
abolish tort liability under those conditions? This idea may be startling 
tomany lawyers. It goes against tradition, and surely the courts cannot 
embark on these lines, as the law stands in most countries. 

Nevertheless, this question has been discussed in Scandinavia for some 
years, and in fact, the idea has already been applied in some countries 
for special kinds of harm. The first instances are to be found in the work- 
men’s compensation laws. In all countries, an employer is liable in tort 
in the case of intentional harm to his workman. But in some countries 
he will not be liable for his negligence, unless it is ‘‘gross” or “‘wanton’’. 
This is Norwegian law. According to Swedish law, the employer will 
have to pay the surplus, if damages under tort law exceed the compensa- 
tion under the workmen’s compensation act. The Danish act limits the 
temedies of the workman in a similar way. But the insurance does not 
benefit the employer in the way it does in Norway and Sweden. If he is 
liable according to tort law, the insurance company, by paying the com- 
pensation, will generally be subrogated to the tort remedies of the injured 
person. 
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In England the Beveridge plan prompted consideration of the question, 
The report was in favor of limiting tort liability, so that the tortfeasor 
would only have to pay the potential surplus as in Sweden. An injured 
person should not have the same need met twice over. But a minority 
preferred to allow the use of tort remedies without any restriction. The 
Law Reform Act of 1948, settled the dispute by a compromise, allowing 
recovery of part of the damages according to ordinary tort law.? I think 
the report, i.e., the proposal of the majority, was sound. 

The rules of the workmen’s compensation acts did not lead to a dis- 
cussion of the wider question of the impact of insurance on tort law. They 
were considered as particularities. But in fact exactly the same question 
arises outside the scope of those acts. 

In 1901 a Danish author set forth the opinion that a tortfeasor should 
not be liable to pay damages, if compensation for the loss was owed by 
an insurance company. In 1917 a Danish attorney, N. H. Bache, again 
took up the idea, and his article'* provoked further examination of the 
problem. In 1921, I published a paper on the subject." My conclusion 
was this: It is not a rule of Danish law that all tort liability ceases in 
case of insurance covering the damage, and the enactment of this rule 
cannot be recommended. But it is to be recommended that a restricted 
application of the idea be introduced by Act of Parliament. 

While I wrote my paper, committees from the three Scandinavian 
countries and Finland were preparing a draft of an Act on Insurance 
Contracts, and these committees discussed the problem. They did not 
agree. The Danish committee, of which N. H. Bache was a member, 
endorsed practically all my proposals. The committees of the other 
countries wished to maintain the liability of the tortfeasor to the injured 
person, but to restrict the remedies of the insurance companies as against 
the tortfeasors. In so doing they followed the model of the German and 
Swiss acts on insurance contracts, but they went far beyond those acts. 

The drafts were adopted by the legislatures of the four countries. The 
Danish Act on Contracts of Insurance is dated April 15th 1930," and 
its Section 25 contains the following rules (not verbatim): The liability 
of a tortfeasor is not affected by the existence of life, health, and accident 
insurance of the usual types. As a rule, the injured person can sue the 
tortfeasor even after having received payment under the insurance 
policy. 


*See W. G. Friedmann, “Social Insurance and the Principles of Tort Liability’, 63 Har- 
vard Law Review (1949) 241. 

10 Printed in Tidsskrift for Retsvidenskab 1917, page 269. 

See Tidsskrift for Retsvidenskab 1921, page 19. 

2 Tts official title is Lov om Forsikringsaftaler, no. 129. 
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On the other hand, however, the liability of the tortfeasor may be 
restricted in case of fire insurance or any other insurance of property or 
any insurance for indemnity. When the insurance covers the loss, the 
courts are authorized to exempt the tortfeasor from liability or to reduce 
the damages, (1) if the liability has to be based on the defendant’s negli- 
gence and the negligence of the defendant was not gross or wanton, and 
likewise (2) they may exempt the defendant from liability if the plaintiff 
has invoked the general rule of respondeat superior. 

I stress the point that liability does not cease automatically, but that 
the court may exempt the tortfeasor or the master. The committee con- 
sidered it inadvisable to abolish all liability in cases where the loss would 
be made good by an insurance company. It might make people too care- 
less. The wording of the act made it possible for the courts gradually to 
form more precise rules, as they were guided by experience. In fact, it 
happens very often that the courts make use of the rule, but they do not 
in every case exempt the tortfeasor from liability. 

A few cases will illustrate how the courts have handled the rule. First, 
three cases concerning liability for negligence. 

A woman was bicycling on a road. By negligently turning in front of 
an approaching motor car, she caused the motorist to make use of the 
brakes. The result was that the car turned over and was damaged. The 
car was insured, and the insurance company sued her. The court held 
that the accident was caused by her negligence, but exempted her from 
liability. 

A tenant farmer negligently placed a hand-lantern in a barn in such a 
way that it caused a fire. The fire insurance company paid 9.600 kr. and 
sued him, but as he was not guilty of gross negligence, the court reduced 
the damages to 2500 kr., about one fourth of the amount paid. 

A farmer drove into the courtyard of the farm of another. As the horse 
stepped on the wooden cover of a well, the cover broke and the horse 
was killed. The horse was insured. It was held that the owner of the farm 
had been negligent as to the condition of the cover, and that he was liable 
in full. 

As to the vicarious liability of a master, the courts seem to exempt the 
master from tort liability in most cases. To mention only one judgment 
given by our Supreme Court: An errand-boy bicycling in a narrow street 
negligently broke the pane of a shop window. The pane was insured. 
The master was exempted from liability. 

Outside the two hypotheses that have been stated, full liability for 
tort is maintained. If the rule of liability to be applied is a rule of strict 





‘8 Judgment of the Supreme Court, reported in Ugeskrift for Retsvaesen 1945, page 456. 
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liability for risk or a rule that is more strict than the two rules mentioned 
above, the defendant has to pay damages without any reduction, either 
to the injured person or to the insurance company which has paid the 
compensation and by that payment has been subrogated to the remedies 
against the tortfeasor. The provision that tort liability is maintained 
here is based on the practical consideration that hazardous activities 
ought to bear the economic burden of the harm they inflict on third 
parties. Either they must pay the damages, or they must themselves 
take out and pay for insurance against legal liability. Under Danish law, 
according to this rule, full damages have to be paid by shipowners, by 
railroads, by owners of motor vehicles, aircraft, power plants, etc. On 
the other hand, the defendant may be freed from liability if he has caused 
harm to others by negligent acts occurring in the everyday life of a com- 
mon man, e.g. by walking, bicycling, or riding a horse, or by throwing a 
match that causes a fire. According to the Danish act, under the above 
conditions the tortfeasor will be exempted from liability even in case the 
injured person should sue him before he has received compensation from 
his insurance company. This is, in my opinion, a sensible rule. Otherwise 
there would be room for chicanery and attempts to obtain improper 
profits. 

The acts of the other Nordic countries have not yet dared to introduce 
this new approach. They content themselves with a restriction of the 
remedies of the insurance companies against the tortfeasor. 

I think the line of the Danish law is sound. Tort liability is very bur- 
densome, and it can ruin the tortfeasor in a way that is detrimental even 
to the community. If the liability is maintained, the risk can only be 
averted by means of insurance against liability. The only essential ob- 
jection that may be raised to the Danish rule seems to be that such re- 
striction of liability may make people more careless. Certainly this is a 
serious problem, and it has been much discussed in Scandinavia, but it 
has proved impossible to agree. Experienced attorneys engaged in the 
management of companies providing insurance against liability disagree 
just as much as the law professors. If a provision of the law of torts is 
changed, it may sometimes be possible to observe that this influences 
hufnan behavior. But in general it seems impossible to measure the influ- 
ence of the law of torts on the degree of care in human behavior. The 
factors influencing human behavior are too complex. It is fairly clear that 
in some cases the threat of liability for negligence will incite people to 
greater care. But it is impossible to measure its influence on behavior 
in general and to predict the consequences of abolishing legal liability 
under certain conditions. As to this problem, it should be most interesting 
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to exchange experiences. I understand that some studies have been made 
in the United States by the late Professor Underhill Moore of the Yale 
Law School; it would be of interest to know what other studies have 
been made and whether anybody has devised methods to measure the 
admonitory effects of the law of torts. 

My own examination of the problem and of a great number of cases 
has led me to believe that it is possible to set forth at least a few propo- 
sitions.’ 

As regards conduct involving risk of bodily harm, the abolition of tort 
liability is not likely to cause increased carelessness, or at any rate not 
to cause an alarming increase. The penal code and police regulations 
provide the necessary incentive to be careful. If, on the other hand, the 
conduct involves only risk of harm to property, the admonitory function 
of tort liability is presumably greater. In my opinion, it is to be recom- 
mended that a tortfeasor acting negligently in a momentary distraction 
or ina situation of unforeseen danger requiring immediate unpremeditated 
action, should be exempt from liability. On the other hand, I dare not 
recommend abolition of tort liability in the case of negligence in the 
planning of a continuing activity or in the construction of dangerous 
works or engines, or in the keeping in repair of a building. 

If the idea of restricting liability is admitted on general principles, it 
seems evident that the idea ought to be given the greatest possible ap- 
plication. But how are we to proceed? Its sphere of application will de- 
pend on the future development of insurance, and we must consider the 
possibilities of further development in this field. In making some sugges- 
tions, I distinguish between harm to persons and harm to property. 

For harm to persons, the Scandinavian countries have introduced 
far-reaching social measures providing support in case of illness, of dis- 
ablement, and of accidents to workmen and other employees. Lately, 
Sweden has improved these measures so much that it is not utopian to 
expect a further improvement that will give the plain workingmen a 
claim to a reasonable compensation for bodily harm and death. If Sweden 
succeeds in attaining this goal, the Swedish professor Ivar Strahl holds 
that Sweden ought to abolish the greater part of tort liability for harm 
to persons.'* People that are better off financially would lose the prospect 


See Moore and Callahan, “Law and Learning Theory: A Study in Legal Controls,” 53 
Yale Law Journal (1943) 136. 

'® See Henry Ussing, Nordisk lovgivning om Erstatningsansvar (1950) Copenhagen, page 
33 


'6 Férberedande utredning angaende lagstiftning pa skadestaindsrittens omrade (1950) 
Stockholm, 5 kapitlet. 
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of full compensation, but they would be able to take out additional 
insurance. 

If Sweden succeeds in improving its system of insurance in that way, 
Mr. Strahl’s ideas will certainly be the object of close scrutiny. But at 
present, the economic prospects of Denmark and Norway are not quite 
so bright. It is quite certain that for a number of years we can but expect 
lesser improvements of our social insurance laws. If this is so, we will 
not be able to abolish the tort remedies in general. But we may introduce 
the rule that damages for personal injury are to be reduced by the 
amount to be paid according to the social insurance acts. If we proceed 
along these lines, the problem as to damages for personal harm is nearly 
the same as the problem concerning harm to property. 

As regards damage to property, it is hardly possible to introduce in- 
surance against all risks. If we want to promote further extension of 
insurance, two means are at our disposal. The insurance may be taken 
out and paid by the potential future tortfeasors as liability insurance is, 
or it may be taken out and paid by the owners of the property, and it 
will thus be an insurance against harm to that property. 

To proceed along the first of these two lines, it will be necessary to 
form a new type of insurance. The insurance ought to benefit the owners 
of the damaged property like insurance against liability. But at the same 
time the tortfeasor should escape liability if his conduct was not particu- 
larly dangerous and inadmissible. In other words, insurance against 
liability should be transformed into insurance against accidents inflicted 
by his conduct on the property of a third party. 

The laws of some countries concerning compulsory insurance providing 
compensation to workmen exempt the employer from liability, at least 
partially. Why not extend this idea to other fields? 

In 1938 I advocated the plan that every owner of a motor vehicle should 
be required to take out insurance against bodily harm, death, and harm 
to property caused by the operation of his motor vehicle. But the owner 
and the operator of the vehicle should be, in general, exempted from 
personal liability. For bodily harm and death, the Saskatchewan Acts 
have introduced provisions very much like those proposed by me.” The 
war delayed the revision of our motor vehicle act. But the Nordic com- 
mittees that have been appointed lately will have to face this problem. 
It seems possible to advance along similar lines as regards damage caused 
by extrahazardous activities. But what I said before makes it relatively 
clear that it is impossible to compel the common man to take out insur- 
ance covering the damage that he causes third parties. 


17 See my paper in Ugeskrift for Retsvaesen 1951 B, page 41. 
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If this is so, it will be necessary to examine the possibility of advancing 
along the other line, by means of insurance against damage to your own 
property, like fire insurance. 

The main obstacle to an advance along this line is that the types of 
insurance now in use fail to cover every possible damage to property. 
Insurance has been extended to a great number of risks, but as to property, 
it covers only special risks, and they form a rather complicated pattern. 
It would be an important progress to establish a kind of insurance against 
all accidents to property, no matter in what way they occurred. I set 
forth this idea some twenty years ago, but it had very little success. 
Most of our insurance experts seem to think that insurance against 
accidents to property in general is impracticable. The causes of accidents 
are innumerable, and many accidents occur in a way that makes it diffi- 
cult to prove their precise causes. 

In order to alleviate the tort liability, it would suffice to introduce 
insurance against accidents caused by third parties. I have invited our 
insurance experts to examine this problem in order to find out if more 
comprehensive insurance against accidents to property is practicable. 

To proceed along this line by means of insurance that is paid by the 
owners of property would in my opinion have at least one advantage. 
Itseems likely that it would be possible to reach the result that practically 
all valuable property is insured. It is impossible to compel poor people 
to insure their property, but they have very little property. Most people 
who own valuable property could probably be induced to insure it. I 
think they would be induced to do that, if it was enacted that generally 
nobody is entitled to claim damages for harm to property, if it could be 
insured against the risk of such harm. 

Of course, it would be necessary to retain tort actions against tort- 
feasors acting maliciously or recklessly, but the average citizen would 
rarely incur liability for his negligence. 

I am aware that these ideas must undergo further study and scrutiny 
by other experts. But they ought not to be rejected solely because they 
are new. 

To sum up: My thesis is that for some situations tort liability ought 
to be maintained in order to restrain tortious conduct, but that, apart 
from this comparatively narrow field, it will be preferable to have com- 
pensation paid by means of insurance. If this scheme is adopted, the main 
problem will be who has to take out the insurance and pay the premiums. 
Broadly speaking, I think that one who conducts an ultrahazardous 
activity ought to take out insurance against third-party risks, and that 
a similar rule ought to apply to motor vehicles and perhaps to animals. 
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On the other hand, insurance against the risks of the activities of the 
common man must be taken out and paid by anyone who wants to 
insure his own property. Similar rules should be applied to bodily harm 
insofar as the social insurance schemes do not award adequate com- 
pensation. 

Besides the automobile committees, the Scandinavian countries have 
appointed committees of experts to draft a uniform act concerning the 
tort liability of the state and the municpialities. Surely even these com- 
mittees will consider the new ideas. It will not be necessary to establish 
insurance in this field. But under certain conditions the state and the 
municipalities may be made liable to the same extent as if they were 
insured. 

If we succeed in agreeing on a uniform automobile act, our countries 
intend to attempt to draft a uniform Scandinavian act on torts in general. 
We are aware that we will not be able to form workable rules covering 
the whole field of the law of torts, and that we must take care not to 
hamper further development of the law of torts in accordance with social 
conditions. But we will try to devise rules as far as it is possible." 

Probably, the most interesting task of these committees will be to 
consider the impact of insurance on the law of torts, and particularly 
the question to what extent it will be possible to restrict tort liability for 
damage that is covered by insurance. 

It is my hope that this question will be further examined here in 
the United States and in other European countries. It is so important 
that its solution demands co-operation of scholars from more than one 
country. 


18 See the two reports listed in footnotes 15 and 16. 
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ANGELO PIERO SERENI 
Basic Features of Civil Procedure in Italy 


A Comparative Study 


1, ALL CIVILIZED COUNTRIES procedural rules governing law suits of a 
civil nature are enacted for two main purposes, namely to enable the judge 
to obtain knowledge of all the facts which may have a bearing on the deci- 
sion of a lawsuit and to prevent unfairness and surprise in the course of 
the litigation. A comparative study of the procedural systems of the vari- 
ous civilized countries shows, however, that they are greatly at variance 
as to the substance and scope of the provisions tending to achieve these 
results. Such differences, which are related to the historical, social, and 
legal background of the various provisions, show a basic diversity in fun- 
damental concepts and in the approach to the problems mentioned above; 
furthermore, they are by no means confined to procedure, for they also 
extend to the field of evidence. 

2. This is one of the areas in which the differences between the common 
law and the civil law are especially marked. They can be better visualized 
through a comparative analysis of the pertinent provisions of the Federal 
Rules of Civil Procedure and of the New York Civil Practice Act and 
Rules of Civil Practice on the one hand and those of the Italian Code of 
Civil Procedure on the other regarding litigation in a civil court of original 
jurisdiction. The Federal and New York provisions have been chosen as 
typical examples of the American approach to the problems because the 
Federal Rules are one of the most recent codifications enacted in the 
United States while at the same time they, and to a lesser extent the New 
York provisions, do not radically depart from the traditional principles 
generally followed in these matters throughout this country. On the other 
hand, the Italian Codice di procedura civile, hereinafter called the Code, 
constitutes a typical example of the Western European approach to the 
problems considered in this paper. Having been enacted in 1942 and sub- 
stantially revised in 1950' with regard to its provisions considered here, 


ANGELO P1ERO SERENI is Adj. Associate Professor of Law, New York University School of 
Law; Professor of International Law, University of Ferrara, Italy. 

‘The Law No. 581 of July 14, 1950, has amended the provisions of the Code of 1942 con- 
cerning the appearance of the parties, the appointment of the inquiring justice (giudice 
istruttore), the right of the parties to modify their demands (conclusioni), and to introduce new 
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the Code is the most recent of the Western European procedural codifica- 
tions. While it contains innovations and improvements, it does not radi- 
cally depart in its basic features from the pattern established by the 
French Code de procedure civile of 18067, which in turn followed to some 
extent, though greatly liberalizing its principles, the type of procedure 
that developed throughout centuries in the civil and ecclesiastical courts 
of Continental Europe. At the same time the Code embodies many of the 
more recent reforms brought about by the German Zivilprozessordnung 
of 1877 and its subsequent amendments, and especially by the Austrian 
Zivilprozessordnung of 1895, which is still considered one of the best of 
Europe. In the drafting of the Code due attention was given to the studies 
conducted largely on a historical-comparative basis‘ and on the basis of 
their experience as practicing lawyers, by the leading representatives of 
the Italian school of civil procedure (Chiovenda, Redenti, Carrelutti, 
Calamandrei), which has attained considerable standing in Europe. Hence 
the Code is a blend of the traditional and of the new.°® 


3. The root of the diversity between the American and the Western 
European approach lies chiefly in the institution of trial by jury of civil 
suits in the United States. Although trials by jury are seldom resorted to 
in equity suits and there may be now a trend away from them even in 
actions at law, it still remains true that American rules of civil procedure 
developed on the assumption that there should or there might be a jury 
trial, that the issues of law and the issues of fact might be decided by dif- 
ferent judges, and that the triers of the issues of fact are laymen®. Fur- 





evidence in the course of the proceeding, and their right to take appeals (reclami) from the 
intermediate orders of the inquiring justice. 

On the new Italian Code of Civil Procedure, see: Andrioli, Commento al Codice di Proce- 
dura Civile, 3 Vols., 1945-1947; Carnelutti, Istituzioni del Nuovo Processo Civile Italiano, 
3 Vols., 1950; Redenti, Diritto Processuale Civile, 4 Vols., 1950; Liebman, Diritto Processuale 
Civile, 1952; Satta, Diritto Processuale Civile, 1951. 

2 The Code de procédure civile was introduced in 1806 in the parts of Italy then under 
French control, and there remained in force for a few years. 

3 Austrian procedural law remained in force for a few years in the former Austrian terri- 
tories annexed by Italy after the First World War. 

4 For a concise and masterly outline of the development of civil procedure in Continental 
Europe from Roman to present times, see Chiovenda, G., 1 Istituzioni di diritto processuale 
civile (1933) 92-143. 

5 Writing before the amendments of 1950, Hammelmann, H. A., remarked (Journ. of 
Comp. Legis]. and Internat. Law. 3rd Series. Vol. 29, Pts. iii& iv, (1947),40) that its procedural 
rules “clearly reproduce the considered legal thought of the Italian legal profession; they are 
of interest not as a temporary innovation, but as an expression of present day trends.” 

5 This is held to be the reason for several technical rules of evidence. 

It should be pointed out, in connection with the function of the jury, that the provinces of 
law and fact do not coincide in common law and civil law systems. In the United States there 
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thermore, since a jury cannot be held for a protracted period of time, it 
has been necessary to concentrate the entire litigation at a final hearing 
in open court, the trial, where the entire evidence and the arguments are 
heard before the whole court. Thus an American lawsuit culminates in, 
or rather revolves around the trial, which is, furthermore, conceived as a 
jury trial. Assuming familiarity on the part of the reader with the basic 
principles of civil litigation in the United States, its main characteristics 
may be summarized, for the purposes herein considered, as follows: 

(a) The facts alleged and the legal theory of the case must be kept 
separate. 

(b) In order to determine the issues of fact, pleadings are required, in 
which the parties shall set forth only the material (ultimate) facts and not 
legal conclusions or evidentiary material. 

(c) The activities during the phase of the litigation which precedes the 
trial are mostly preparatory to the trial itself; their purpose is to deter- 
mine whether there should be a trial’, to clarify, define, and sharpen the 
issues to be tried (bills of particulars, certain motions to strike out mate- 
rial from the pleadings, motions to make the allegations of the pleadings 
more definite and certain and to state separately causes of action and 
defenses), to gather material for, and to avoid surprise at the trial, or to 
shorten it (examinations before trial, discoveries and inspections, notices 
to produce). They are not, however, a substitute for the trial itself. Thus, 
the examination of parties and witnesses before trial does not, usually, 
deprive the parties of the right or excuse them from the duty of again 
examining them at the trial, if their testimony is to be made part of the 
record; on the other hand, there is no prohibition, as a rule, against the 
introduction of new evidence at the trial. 

(d) With the sole exception of those legal matters which have a bearing 
on the questions whether there should be a trial and its scope, legal issues 
cannot be tried until the issues of fact are before the court 

Furthermore, with special regard to the conduct of the trial, it should 
be noted that: 


(a) The entire evidence must be brought before the court in the shortest 





is much more law than in Continental countries. This is a subject which would deserve ex- 
tensive research since it gives an insight into the structure of different legal systems. On the 
point see Sereni, Book Review, 24 Tulane Law Rev. (1949) 263, 266; id., “On Teaching 
Comparative Law,’’ 64 Harvard Law Rev. (1951) 770, 773; and id., “La Common Law negli 
Stati Uniti,” Riv. Ital. per le Sc. Giuridiche (1950), 98, 114-116. 

7 This is the purpose, for instance, of motions to dismiss a complaint for insufficiency or lack 
of jurisdiction, of motions for summary judgment, and of certain motions addressed to the 
pleadings. 
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possible period of time since it has to be heard by the same jury. Hence 
the common law trial is a highly concentrated affair. 

(b) Proof must conform to the pleadings’. 

(c) Oral evidence is the basic type of evidence or at least the evidence 
constituting the connecting tissue of the case. Not only does a substantial 
part of evidence usually consist of oral evidence, but the introduction of 
evidence which is not oral usually requires that a foundation therefor be 
laid by means of oral evidence. 

(d) The plaintiff must introduce all the evidence which is required to 
make at least a prima-facie case’. 

(e) No evidence is to be introduced by the defendant unless and until 
the plaintiff has made a prima-facie case. 

(f) Additional evidence by the plaintiff must be introduced immedi- 
ately after the presentation of the defendant’s evidence. 

(g) The legal arguments follow the presentation of the evidence and s) 
do the briefs except for trial memoranda. 


4. Another fundamental characteristic of the American system con 
sists of the fact that the leading role in the conduct of the litigation is 
played by the parties rather than by the judge (principle of party initia- 
tive and disposition). Not only do the parties frame the issues of fact: to 
a great extent they also elect the legal theory on which the action is to be 
decided’. Furthermore, the only evidence before the court is the evidence 
which the parties choose to produce. While it is possible, to some extent, for 
one of the parties to elicit evidence from the other (examination before 
trial of the adverse party, subpoena duces tecum, notice to produce) or from 
third persons, the court, ordinarily, may not gather evidence or direct its 
production; it must decide only on the basis of the facts alleged and 
proved by the parties". On the other hand, the court usually refrains from 


8 In view of the preparatory nature of the activities preceding the trial it is also an essential 
feature of the American system, at least in many jurisdictions, that the parties may amend 
the pleadings, up to the trial and at the trial itself, to conform to the evidence. 

9 Thus, in an action for damages in tort or for breach of contract, the plaintiff must prove 
as part of his prima-facie case, not only the right to recover, but also the amount of the 
damages suffered. 

10 This, incidentally, produces strange results, due to the fact that in many jurisdictions 
the necessity still remains of pleading particular causes of action and certain affirmative 
defenses although forms of action have been abolished. At least in New York, the plaintiff 
may join in the same complaint two or more alternate causes of action “regardless of con- 
sistency” (e.g., contract and fraud, annulment of marriage, and damages for fraud, N.Y. 
CPA. Sec. 258, as amended in 1949); likewise, the defendant may plead inconsistent defenses. 
As a result, a pleading may contain not one story, but several stories, based on inconsistent 
allegations. 

" The power of the court to take judicial notice of certain facts is predicated on the assump- 
tion that there may be no dispute as to them, and that the parties refer to them by implication. 
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striking out or compelling the amendment of allegations on its own motion 
and from ruling out evidence on its own motion. The evidence, to put it 
bluntly, does not belong to the case but to the party who submits it, 
under his own responsibility. Hence various consequences, especially im- 
portant in the field of evidence: for instance, a witness is the witness of 
the party who offered him and not of the court. It is not an exaggeration 
to state that, subject to some exceptions (e.g., the witness who is also an 
adverse party) the main function of a witness is popularly understood to 
be one not so much of establishing the truth as of supporting the allega- 
tions of the party who offered his testimony”. Thus, cross-examination is 
a logical and necessary feature of the American legal system". 

Finally, the power of the court freely to evaluate the record made by 
the parties is subject to serious limitations; at least in New York there is 
authority to the effect that the testimony of a witness cannot be dis- 
believed if it stands unimpeached and uncontradicted on the record. This 
is especially important in view of the paramount importance of oral tes- 
timony in an American trial and of the fact that parties may testify on 
their own behalf 

The concentration of the entire proceeding within a comparatively 
short period of time, its ‘‘orality,” and the presentation of the case in open 
court before all the individuals who shall participate in the decision, tend 
to secure the full and immediate impact of the evidence and of the legal 
arguments on the court. Obviously, under the American system the par- 
ticipation of the entire court in the pre-trial phase of the litigation would 
not be possible, at least in jury cases. Nor is it deemed necessary that at 
least the same judge who will preside at the trial should supervise the pre- 
trial phase of the proceeding. The reasons are: first, the motions before 
trial are merely preparatory to the trial and do not constitute res adjudi- 
cata as to the merits of the litigation, even though they may establish the 
law of the case, and, second, the evidence obtained prior to the trial is 
only gathered for the purpose of avoiding surprise at the trial itself. Such 
evidence is neither complete nor, as a rule, conclusive, while, on the other 
hand, all the evidence and the legal conclusions therefrom must be 
presented at the trial. 


"There is hardly any other explanation for the rule of evidence still prevailing in some 
jurisdictions that a party may not, ordinarily, impeach his own witness. It has been asserted 
that “when a party offers a witness in proof of his cause, he thereby, in general, represents him 
as worthy of belief.”” Greenleaf, Evidence (16th Ed., 1899) Sec. 442. 

3 At least in New York a court may not take over the examination of a witness. Protracted 
and extensive examination of the witness by the court would constitute reversible error. 
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5. Subject to a few insignificant differences, the same system is fol- 
lowed to a great extent in Western Europe in criminal cases. The evidence 
is brought to the immediate attention of the court at a public trial which 
is chiefly oral and highly concentrated. It is not irrelevant to point out 
that in criminal prosecutions for the most serious offenses trial by jury is 
provided for in most European countries. 

The litigation of a civil action, instead, proceeds as a rule along very 
different lines'®. The type of civil proceeding adopted by the Italian Code 
dispenses altogether with the trial. The very word “trial” is nowhere to 
be found in the Italian Code'®. As will be shown by the following analysis, 
the gathering of the evidence and the development of the legal contentions 
of the parties proceed gradually through a series of steps and over a com- 
paratively extended period of time until the case is deemed to have been 
completed; it is then submitted to the court after oral argument. 


6. The basic proceeding regulated by the Code is the proceeding before 
the Tribunal", which is a court of three judges. The Tribunal is the high- 
est among the Italian courts of first instance. The action is instituted or, 
to follow the Italian terminology, the demand (for relief) is made by serv- 
ice of the complaint, which also embodies a summons to appear at a fixed 
hearing'® which is called ‘‘udienza di comparizione’’’. In addition to the 
prayer for relief (domanda)*° the complaint must set forth, among other 
things, the subject matter of the demand; it must contain a statement of 
both the facts and the legal grounds on which the action is based, and of 
the mezzi di prova, that is, the types of evidence (documentary, by wit- 
nesses, etc.) on which the plaintiff intends to rely, and a list of the docu- 
ments which the plaintiff offers in evidence. Contrary to American plead- 
ings, therefore, the Italian complaint must set forth the legal theory of 
the plaintiff and disclose the evidence by which he proposes to prove his 


44 JIn France and Italy, for instance, witnesses are examined by the judge and not by the 
parties. The defendant may not refuse to take the stand, but he is not examined under oath 
and may refuse to answer questions tending to incriminate him. 

15 On arbitration in Italy, see Sereni, A. P., ‘Arbitration under the Italian Code of Civil 
Procedure,” 1 Intern. Arbitr. Journ. (1945) 101 ff. 

16 The Italian equivalent of the word trial is “dibattimento.” The word is never used in the 
Italian Code of Civil Procedure, while the Code of Criminal Procedure contains several pro- 
visions relating to the dibattimento (Arts. 423 ff., 492 ff. and 518 ff.) 

1 The Code also provides that on the consent of the parties the court may decide on 
equitable grounds rather than on the law if the rights in dispute are subject to disposition by 
the parties (CPrC., Art. 114): The provision, however, seldom finds application. 

18 CPrC., Art. 163. 

19 CPrC., Arts. 163 and 166. 

20 The prayer may seek relief in the alternative or subordinately, e.g., a money judgment for 
the plaintiff or, subordinately, that plaintiff be admitted to prove the claim by witness. 
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case. The distinction between documentary evidence and other types of 
evidence is due to the paramount importance of documentary evidence 
under Italian law. Documentary evidence is the best evidence. It may be 
introduced without the court’s permission”; it may not be ruled out on 
the ground of its being incompetent, irrelevant, or immaterial, although 
the court, having an unlimited and absolute discretion in the evaluation of 
the evidence submitted, may in fact disregard it. All other types of evi- 
dence may be resorted to only pursuant to special permission of the court 
which is granted as a rule in the form of an intermediate order on an ap- 
plication which must indicate the type of proof requested, and must 
specify the items which the party seeks to prove thereby. Aside from 
documentary evidence, the main types of evidence contemplated by 
Italian law are: (a) the interrogation of the parties (interrogatorio) not 
under oath”; (b) the oath of the parties (giaramento)**; (c) the oral testi- 
mony of witnesses (prova testimoniale)**; (d) the production and inspec- 
tion of persons or things, including the inspection of places (ispezione di 
persone, di luoghi e di cose), by the judge* or also by a technical consult- 
ant (consulente tecnico)*®, Special proceedings are contemplated for the 
purpose of determining the authorship and authenticity of documents”. 


7. Subsequent to the service of the complaint and prior to the date of 
the first hearing (wdienza di comparizione), the plaintiff files with the clerk 
of the court the complaint and the documents listed therein. The defend- 
ant, if he files an appearance prior to the first hearing”, files with the court 
his answering brief (comparsa di risposta) in which he gives his version of 


*t The exhibition and inspection of documents in possession of the opponent or of third 
parties requires a court order. 

=CPrC., Art. 228 ff. Its purpose is to elicit admissions or to obtain a confession from the 
party interrogated. See also Civil Code, Arts. 2733 and 2735. Following the French system, 
the rules as to the competency of evidence are stated in the Civil Code, while the rules con- 
cerning the introduction and the taking of evidence are in the Code of Civil Procedure. 

3 CPrC., Art. 233 ff. See also Civil Code, Arts. 2736-2839. 

**CPrC., Art. 244 ff. See also Civil Code, Arts. 2721-2726. 

°° The judge may abstain in his discretion from participating in the inspection of persons 
performed by the technical consultant. This rule is consistent with the greater respect for 
privacy which prevails in European legal systems and with the specific direction of the Code 
CPrC., Art. 259) that the inspection must be performed “with all safeguards required to 
protect the feelings (rispelto) of the person involved.” 

*6CPrC., Art. 210 ff. and 258 ff. The inspection of things also includes the re-enactment of 
events. With regard to the production of documents and other things in possession of a third 
party, the court shall seek to reconcile as far as possible the interests of justice with due regard 
for the rights of third persons (CPrC., Art. 211). There is no complete equivalent in Italy and 
most European countries for the subpoena duces tecum. 

= They are the “verificazione delle scritture private’ (CPrC., Art. 214 ff. and Civil Code, 
Arts. 2072-2078) and the “guerela di falso” (CPrC., Art. 221 ff. and Civil Code, Art. 2700). 

*’ Provisions concerning defaults are not examined here. 
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the facts, raises the various defenses, indicates specifically the type of 
evidence on which he intends to rely, lists the documents which he offers 
in evidence, and ‘formulates his conclusions”’ (e.g., the rejection, in whole 
or in part, of the plaintiff’s demand, the interpleader of a third party), 

The case is thereafter enrolled*°. The clerk of the court prepares the 
court’s file (fascicolo d’ufficio) containing, among other things, the note 
of issue (nota d’iscrizione a ruolo), the complaint, the answering brief, and 
the documents produced by the parties*!. It should be noted that the file 
contains at this point only the documentary evidence, if any, which the 
parties have submitted; the rest of the evidence, including additional 
documents the production of which may become later necessary, will be 
obtained and produced in the course of the inquiry (intruzione). At the 
time when the inquiry starts, therefore, there are before the judge only a 
complaint and an answer to it, supported by a minimum of documentary 
proof, whose main functions are to lend some credibility to the allegations 
and some support to the conclusions of the parties and especially to justify 
their application for permission to introduce additional evidence of other 
types. The demands and the conclusions of the parties are themselves 
provisional in character, since they may be amended or implemented in 
the course of the inquiry and pursuant to the facts disclosed by it. Sub- 
sequent to the preparation of the court’s file and on the basis of it, the 
justice presiding over the Tribunal or a subdivision of it assigns the case 
to an inquiring justice (giudice istruttore)*, before whom the parties shall 
appear, usually by counsel, at the first hearing. 


8. The inquiring justice is the deus ex machina of the entire proceeding. 
The Code provides® that “the is in charge of the entire inquiry of the case 
and of reporting to the court. He can only be substituted by an order of 
the presiding justice and by reason of an absolute impediment or serious 
exigencies of the service. His substitution with regard to specific activities 
may be ordered when it is indispensable.”’** He participates in a supervi- 
sory capacity in the entire inquiry and “he exercises all the powers re- 
quired for the expeditious and fair development of the proceeding.”® 


29 CPrC., Art. 167. 

* 30CPrC., Art. 168. Either party may file the note of issue. 

31 CPrC., Art. 168. 

% Most Tribunals are divided into various subdivisions (sezioni). The assignment of cases 
to the various subdivisions is based as a rule on the nature of the action (matrimonial, in 
contract, in tort, etc.). 

3 CPrc., Art. 174. 

% For instance, when testimony is taken without the territorial jurisdiction of the court 
pursuant to letters rogatory. 

3 CPrC., Art. 175. 
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Thus he takes all the steps which may be necessary in order to clarify the 
issues of fact and the legal grounds on which the parties proceed; he rules 
on the types of evidence (other than documentary) which may be intro- 
duced and on the scope of the proof; he supervises the gathering and the 
production of the evidence**, which is either obtained in his presence 
(examination of witnesses, experiments and re-enactment of events, in- 
spection of persons and things) or submitted to him (documents, reports of 
experts); he decides as a rule, by means of intermediate orders, all ques- 
tions relating to procedure and also the other questions which may be 
raised in the course of the proceeding, unless under some specific provision 
of the Code they shall be decided by the full court in the course of the 
proceedings” or may be reserved until the final hearing. 

The intermediate orders (ordinanze del giudice istruttore) may be issued 
upon oral application and pursuant to oral argument. In view of the 
knowledge of all the pertinent facts on the part of the inquiring judge, the 
amount of papers which are to be submitted to him on applications is re- 
duced to a bare minimum; for many applications no submission of papers 
by the parties is required since the pertinent material is already in the 
court’s file. 

All matters before the inquiring judge are handled orally. The interme- 
diate orders are usually handed down at the same hearing at which the 
application is made. If the decision is reserved, the order must be issued 
within five days from the hearing®. As a rule, intermediate orders do not 
have the effect of res adjudicata; in fact they do not even establish the law 
of the case, for they “‘may never prejudice the final outcome of the litiga- 
tion®.’’ Questions decided by the inquiring judge may again be raised 
before the full court when the case comes before it for decision; only a few 
intermediate orders can be appealed immediately upon their issuance*® to 
the three-man court. The time for taking the appeal (reclamo) is ten 
days.*! 

*CPrc., Art. 188. 

* The full court shall decide in the course of the proceeding such questions (for instance, as 
to the jurisdiction of the court and as to proper parties) as may render the continuation of the 
proceeding unnecessary (CPrC., Art. 187). 

%CPrC., Art. 186. The judge may direct or consent to the submission of briefs (CPrC., 
Arts. 170, 180, and 186). 

*CPiC., Art. 177. 

*CPrc., Ast. 178. 

“ Technically, the “‘reclamo” is not an appeal because it is brought before the full three- 
man court of which the inquiring judge is a member. A “‘reclamo” may be brought against 
intermediate orders relating to the admissibility or relevancy of evidence which the parties 


have offered to produce or the production of which has been ordered by the judge on his own 
motion. (CPrC., Art. 178). 
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The function of the inquiring judge is not merely passive; he not only 
supervises, but also directs the conduct of the proceeding.* He may direct 
the parties to appear in person before him for the purpose of obtaining 
information and explanations from them;** he may direct the parties to 
make their allegations, demands and conclusions more definite and cer- 
tain;** he indicates to the parties the points that the judge may raise on 
his own motion, which he wants them to cover;** he may on his own mo- 
tion correspond with other governmental and local authorities (pubblica 
amministrazione) in order to obtain from them written information con- 
cerning documents in their possession;** he interrogates the parties and 
examines the witnesses; exceptionally, he may also, on his own motion, 
gather evidence or direct the parties or third persons to offer or produce 
evidence ;* he determines when the case is ready for decision by the full 
court.*® 

Of course, the parties, in person and through counsel, have a right to 
be present at the gathering and the production of the evidence. To secure 
the full knowledge of the facts and to protect the interest of the State in 
matters which involve a public interest,*° the State Attorney (Pubblico 


* In implementing the principle of party initiative and disposition with the recognition of 
wide powers to the court, the Italian system follows the Roman principle that the correct and 
fair decision of cases is a matter of public interest in that it eliminates disputes and, even more 
important, it gives certainty and stability to legal relations. Hence a substantial amount of 
intervention by the public power, through the judge, which also extends to the search for 
truth. Of course, the Italian legislator is not unmindful of the paramount private interests 
which are involved in all litigation and of the important fact that the parties and their counsel, 
by reason of their greater familiarity with the facts of the case, are often the best judges as to 
the manner of presenting it. 

#8 CPrC., Arts. 117 and 183. The purpose of the personal appearance of the parties is not to 
supply evidence but to explain and clarify their contentions and their stories. 

*CPrrc., Art. 183. 

46 CPrC., Art. 183. 

*:CPrC., Ast: 213. 

7 CPrC., Arts. 230 and 253. The parties and the State Attorney may not examine the 
witness; but they may request the judge to put particular questions to him (CPrC., Art. 253). 

48 Of course, the burden of proof is respectively on the party who demands relief or who 
raises an affirmative defense (CPrC., Art. 2697), and CPrC., Art. 115, provides that “unless 
the law otherwise provides, the judge must decide on the basis of the proof offered by the 
parties or by the State Attorney.” Only exceptionally can the judge call witnesses on his own 
motion (CPrC., Arts. 244 and 257); he may, however, order on his own motion an inspection 
of places or things (CPrC., Art. 258), and the full court may defer to one of the parties the 
oath called “‘giuramento suppletorio” (CPrC., Art. 240); See below, n. 63. Furthermore, once 
the witness is before the judge, the latter may, on his own motion, put to him any question 
which may clarify the facts on which the testimony revolves (CPrC., Art. 253). 

CPIC., Art. 136. 

50 The State Attorney must be made a party, for instance, to matrimonial actions and to 
actions relating to the status and competency of individuals (CPrC., Art. 70) by reason of the 
interest of the Republic in the protection of the family. For certain classes of actions his 
intervention is discretionary. 
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Ministero) may intervene in certain proceedings, produce documents, and 
offer other proof.*! Furthermore, the inquiring judge may appoint, even 
on his own motion, and avail himself of the assistance of a technical 
consultant (consulente tecnico), an impartial expert whose function is to 
advise the court in matters of science and technical skill.*? 


9. The proceeding before the inquiring judge develops through a series 
of hearings, not in open court, attended by the judge, by the parties, and 
if they so desire or if so directed, by their counsel, and also by the technical 
consultant and the consultants of the parties, if any. At the first hearing 
the parties may clarify and, if necessary, amend their demands, defenses 
and conclusions, and also submit new conclusions.** The judge and the 
parties take the first steps necessary to secure an orderly proceeding, the 
introduction of evidence, and the sequence of the various proofs.* 

The matter is then adjourned to a subsequent hearing and so on until 
the case is ready for decision by the full court (collegio). Thus the case 
progresses toward its completion through a series of hearings at which it 
gradually becomes apparent which matters are to be proven, in what or- 
der, and the various types of evidence which will be required. The intro- 
duction of evidence by one of the parties may require in fact the introduc- 
tion of additional evidence. Thus, differently from the American procedure 
and due to the nonexistence of a concentrated trial, the evidence comes in, 
in separate layers, at intervals fixed by the judge on the basis of the 
amount of time required to gather the additional evidence; as new evi- 
dence goes into the record the parties may amend accordingly their legal 
theories and their demands and conclusions.*® In the course of the pro- 
ceeding the parties may also submit memoranda and briefs (comparse). 

are. att. 72. 

®CPrC., Arts. 61-64 and 191-200. The technical consultant is not a witness but an 
auxiliary of the court. He has wide powers. He must be chosen from a special list, prepared at 
each court, which must contain at least experts of the following classes: medicine, industry, 
commerce, agriculture, banking, and insurance. The technical consultant is entitled to demand 
explanations from the parties and to obtain information from third persons. He submits an 
oral report or a written report which may be supplemented by oral information. This report is 


not binding on the court. Each party may appoint a technical consultant of his own (con- 
sulente di parte) (CPrC., Art. 201). 

8 CPrC., Art. 184. Also at the first hearing the inquiring judge shall seek to bring about a 
settlement and for that purpose may direct the personal appearance of the parties (CPrC., 
Art. 185). 

* The activities performed at the first hearing are reminiscent of those which take place at 
the pre-trial conference in a Federal District Court (Fed. Rules of Civil Proc., R. 16). 

5 CPrC., Art. 184—“‘Limits of new demands and productions. During the proceeding [sub- 
sequent to the first hearing] before the inquring judge, and until he has remanded the case to 
the full court, the parties . .. may modify their demands, defenses and conclusions previously 
set forth; they may produce new documents, offer additional evidence and raise new defenses 
unless barred by specific provisions of the law.” 
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At each hearing a record (processo verbale) is made by the clerk of the 
court of all things which took place (motions and disposition of same, 
production of evidence, testimony of witnesses, etc.). The testimony of the 
witnesses is reproduced in the record in the first person and the record is 
then signed by him. The parties may question the credibility of the wit- 
ness and state the grounds therefor on the record.®* Thus the court’s file 
consists at the end of the record of the hearings, of the intermediate 
orders, with or without opinion, of the documentary evidence, of the de- 
scription of persons, things, and places inspected and of what took place 
at the inspecticn or transpired from it, of the reports of technical consult- 
ants, and of any other material submitted by the parties (including 
memoranda and briefs) or obtained by the judge. 


10. When the judge deems that all the evidence is in and the case is 
ready for decision, the parties set forth their final demands and conclu- 
sions and then the judge sends the case to the hearing before the full court 
(remissione al collegio).*" Prior to the hearing before the full court the 
parties file with it their final briefs (comparse conclusionali) in which they 
set forth the facts, their legal argument and their final demands and con- 
clusions. At the hearing the inquiring judge reads a report on the case; 
oral argument by counsel for the parties follows, and the case is then de- 
cided by the full court. The decision of the court is not only on the merits, 
but also on all the questions which have been reserved and on the ques- 
tions on which intermediate orders were issued. Hence the decision may 
grant or reject in whole or in part the plaintiff’s demand on the merits 
or may order the production of additional evidence or the bringing in of 
additional parties. 

It should be noted at this point that in Italy, as in many other European 
countries, the litigation of the merits of a case may be divided into two 
phases and proceedings whenever there are two issues, the decision of one 
of which is preliminary to the decision of the other. For instance, in an 
action for damages either in tort or in contract, the question of the amount 
of the recovery, if any, is conditional upon the decision in favor of the 
plaintiffs of such preliminary questions as whether a tort was committed 
by the defendant or a contract entered into and breached. It is felt that 
there is no need to litigate questions relating to the amount of the dam- 
ages, unless and until the question of liability has been adjudicated. 
Hence a proceeding is instituted and a decision by the full court is first 
obtained on the question whether reparation is due. If it is so adjudicated 


86 CPrC., Arts. 252-253. 
57 CPrC., Arts. 188 and 189. Hence the order in which cases are decided is not determined 
by their place on the calendar resulting from the date of their enrollment. 
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(condanna generica ai danni), the second phase of the proceeding is com- 
menced for the purpose of determining the amount to be recovered. 


11. A comparative analysis of the American and Italian systems tends 
to show that, while in both countries the initiative in the conduct and the 
power of disposition of the litigation are primarily vested in the parties, 
the Italian system grants wider powers to the judge in the direction of the 
litigation and also gives him a limited power of gathering, or at least di- 
recting the gathering, of the evidence. Also, courts in Italy probably have 
broader discretion in the evaluation of the evidence. 

The main differences between the two systems lie, however, in the 
methods devised for preventing unfairness and surprise. The Italian Code 
proceeds on the assumption that the conduct of the litigation through a 
series of hearings spread over a period of time usually longer than that 
taken by a trial avoids surprise and unfairness and secures a close and 
constant connection between the demands and defenses of the parties 
and their legal theories, on the one hand, and the findings of fact on the 
other. It is feared that the concentration of the evidence at a trial may 
result in surprise and unfairness. Also for the purpose of avoiding surprise, 
the parties must constantly indicate beforehand what they intend to 
prove, by what means and, with regard to oral evidence, through whom. 
Matters on which proof is offered must be itemized in order to enable the 
opponent to raise and the judge to decide questions as to whether the 
evidence is relevant, material, and admissible; the various types of proof 
of which the parties propose to avail themselves must be indicated before- 
hand in order that their competency may be scrutinized. An application 
for the examination of witnesses must set forth not only the items of 
examination but also the name, address, and profession of each witness 
to be examined.®* A “surprise witness” is something unheard of in Italy; 
coaching of witnesses is looked upon with disfavor. 

A frequently heard criticism of the Italian system is that the entire 
court, as a rule, is not in a position to hear or see the entire evidence in 
the vivid, concentrated form and with the immediate effect which is 
achieved at the trial. The full court has before it a written record. True, 
the inquiring judge is directed to describe in the record the behavior of 
the witnesses® and to note anything else which seems calculated to affect 
the value and the credibility of their testimony. The fact remains, how- 
ever, that the full court decides on the basis of a written record. The 
Italian Code also provides that the evidence may be again presented 





5 CPrC., Art. 244. The judge may amend the items of examination to clarify them. He 
may limit the number of witnesses to be heard, if it is excessive (CPrC., Art. 245). 
*CPrc., Art. 207. 
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before the full court, whenever necessary, but due to the pressure of 
judicial business this is not usually done. It may be added that due to the 
absence of adequate facilities the record does not usually reproduce oral 
testimony verbatim, but only the gist of it. 

Some of the Italian authorities on civil procedure, such as Chiovenda, 
have advocated therefore the introduction in Italy of an oral trial, at 
which all the evidence should be concentrated and immediately produced 
before the entire court. The system, however, would be of difficult appli- 
cation in Italy owing to the lack of sufficient personnel and adequate 
facilities. Furthermore, it is seriously questionable whether the introduc- 
tion of the trial system would bring a serious change. The reason is that 
under Italian law the competency and admissibility of oral evidence are 
greatly limited. As a matter of law, many agreements and other transac- 
tions must be in writing;*' other agreements may not be proved, in prin- 
ciple, by oral testimony, nor is oral evidence admissible, in many in- 
stances, to contradict or even supplement written agreements.® Further- 
more, many classes of individuals are disqualified from testifying (e.g., 
the parties,® their close relatives and the spouse,* and those who might 
have been or may become parties to the proceeding.®*). The concept of 
privileged communication is much broader than in the United States. 
Hence, irrespective of the method through which it is brought before the 
court, the bulk of the evidence consists only of written evidence. A change 
in the basic rules and policies concerning the introduction of oral evidence 
and the competency of witnesses is not to be expected, owing to the differ- 

69 CPrC., Art. 281. 

8 Civil Code, Arts. 1350, 1503, 1543, 1888, 1928, 1967, 1978, 2821, 2879, 2882. 

6 The rule has been relaxed by the new Civil Code, Arts. 2721-2726. The court may, in 
several situations, allow the introduction of oral evidence in its discretion. This power is 
sparingly used by the court in noncommercial matters. 

63 A party may not be examined under oath (CPrC., Art. 246); he may be interrogated, 
not under oath (CPrC., Arts. 228-232), but he isnot undera duty to state the facts. However, 
if the party interrogated fails to answer without justification, the facts on which he was to be 
interrogated are deemed to be admitted (CPrC., Art. 232). The so-called “oath” (Civil Code, 
Arts. 2736-2739 and CPrC., Arts. 233-243) is an archaic device which is seldom resorted to; 
it is a statement under oath by one of the parties of the truth of a fact which is sufficient 
by itself to decide the case in whole or in part (e.g., “I repaid the loan’’; so-called giuramento 
decisorio) or a statement under oath of the truth of a fact, when there is some evidence before 
the court but not a preponderance of evidence (so-called giuramento suppletorio). The giur- 
amento constitutes a peculiar type of evidence, for it is conclusive as a matter of law. The court 
may not freely evaluate the truth of the allegation and no evidence in rebuttal may be intro- 
duced. A criminal prosecution is the only remedy against perjury. 

61 CPrC., Art. 247. The testimony of children under 14 is discouraged and they may not 


testify under oath. 
65 CPrC., Art 246. 
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ent conception of privacy®® and to the different views of oral evidence 
which are prevailing on the Continent.” 

Another criticism often addressed to the Italian system is that the 
opinion of the inquiring judge acquires a preponderant influence in the 
decision of the case; he is the only member of the court who followed 
closely the progress of the case and the unfolding of the evidence. It must 





66 The author is engaged in a comparative study of the legal concept and scope of privacy 
which may be of help also in understanding the diversity in the procedural rules and in the 
rules of evidence adopted in civil law and common law countries. It is difficult to state in 
general terms whether privacy is protected to a greater extent in civil law or common law 
countries. The duty to notify the police of any change of address and to carry means of identi- 
fication, which exists in many European countries, may be held an invasion of privacy ac- 
cording to American standards. Hardly any civil law country recognizes the common law 
right of an individual to adopt a new name by mere use, a right which is basically an aspect of 
the right of privacy. On the other hand, there are matters in which privacy in Europe is to a 
much greater extent desired as a matter of social custom and protected by the law. As a result 
of this attitude, not only is a much greater measure of self-restraint exercised but, for instance, 
in several countries statutes forbid the divulgation of certain information (e.g., concerning 
divorce trials). Scandalous trials may not be held in open court in various countries; photo- 
graphs of murdered persons and of gruesome accidents may not be printed, and the names, 
addresses and photographs of victims of certain crimes (e.g., sex crimes) may not be published. 
Also in relation to a different concept of privacy, in certain countries truth is no absolute 
defense in civil libel suits, and recovery in libel actions is more substantial; privileges may be 
invoked by the recipient of the communication and not by the party only; advertising by 
radio in public conveyances is restricted, and questionnaires are less frequently used and less 
detailed. As a result of this greater repugnancy to pry into certain aspects of private life, the 
liberalization of rules concerning the resort to oral evidence would not bring a great change in 
most Continental countries. Many searching questions which in an American court may be 
asked of a witness or a party (especially in order to test his credibility and to prove his reputa- 
tion) would be ruled out by a Continental judge as being too remote from the issues. 

® While in Anglo-American countries there is, at least in certain groups of the population, 
a puritanic loathing of lies, in many Continental countries the attitude toward oral statements 
is different and marked by a considerable degree of skepticism. Partly as a result of this 
attitude and partly because of greater respect for privacy in certain matters, there is much 
less reliance on oral statements and less frequent resort to sworn statements. The latter are 
held to be an imposition on innocent people who may make trivial and honest mistakes and of 
doubtful protection against dishonesty. The reliance on oral statements in this country was 
also the result of frontier conditions and of the rapid shifts of population which made the 
gathering of documentary evidence often difficult and sometimes impossible in the past. We 
have overcome, however, that stage, and changes are now required in the public interest. If we 
want to prevent bigamy (a crime almost unknown in Europe), marriages based on false state- 
ments as to the age of the parties (a practice almost unknown abroad), and the conviction of 
criminals for different offences under different names, we must improve, unify, and centralize 
our system of vital statistics and make the production of certain documents mandatory in 
many instances. Production of a birth certificate should be made a prerequisite to the issuance 
of a marriage license. A Central Bureau of Vital Statistics should be established to which 
copies of all records of births, marriages, divorces, and deaths should be forwarded by the 
proper local authorities. 
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be recognized, however, that a substantial measure of control is reserved 
to the court, at least in the decision of questions of law. 

It should be noted, finally, that Italian courts are not subject to the 
limitations on the evaluation of the evidence placed on American courts, 
Unlike American law, the Italian Code did not develop a full body of tech- 
nical rules concerning the admissibility, materiality, and relevancy of 
evidence. The only provision of the Code governing these matters is to 
the effect that the inquiring judge shall only permit the introduction of 
evidence which is ammissibile e rilevante.® There is no specific prohibition 
against the introduction of hearsay evidence. The court is free in the 
evaluation of the evidence, the Code providing only that “unless otherwise 
provided by the law, the decision must be based on the prudent evaluation 
by the court of the evidence.’ The court may therefore disbelieve in 
whole or in part the story told by a witness under oath or by a party when 
interrogated, even though they stand uncontradicted or unimpeached on 
the record.”° 

The system adopted by the Italian Code seems on the whole to have 
worked satisfactorily. It could be improved chiefly, in its practical as- 
pects, by a wider resort to oral evidence, by granting to the judge a 
broader discretion in the examination of witnesses and by making it com- 
pulsory to take a stenographic record of oral examinations and statements, 


12. In view of the basic differences between the two procedural systems 
it is highly questionable whether any useful suggestion concerning the 
conduct of litigation in American courts may be derived from the Italian 
system. For all the advantages resulting from its “‘orality”’ and concentra- 
tion and from the immediate presentation of the evidence to the court, 
an American trial may appear to a European a gamble. For all the de- 
vices adopted with a view to prevent surprise, it is still possible to intro- 
duce at the trial a substantial amount of evidence of which the opponent 
had no prior knowledge and which he may no longer be able to rebut. The 
necessity of making a prima-facie case at the trial itself may place an un- 
necessary burden on the plaintiff. These, however, are inherent and essen- 
tial aspects of the system; they are indissolubly related to the concept 
and the mechanics of a trial by jury, and they are closely connected with 


68 CPrC., Art. 187. 

6° CPrC., Art. 116. The Article then provides that “the court may draw inferences (pué 
desumere argomenti di prova) from the answers of the parties [when appearing before it for 
purposes of clarification], from their unjustified refusal to consent to inspections, and in 
general from their attitude in the course of the proceedings.” 

70 De Negri v. Soc. Cons. Appr., Civ. Cass., July 3, 1948 (Rep. Foro Ital., 1948, col. 1090 
no. 55). 
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deeply rooted principles of the American law of evidence and especially 
with the broad reliance which it places on oral evidence. Furthermore, 
these inconveniences are more than offset by the advantages of the sys- 
tem. There is a growing tendency in the United States toward the devel- 
opment of the pre-trial phase of a civil suit; this is beneficial in that it 
tends to secure a fair trial; it is detrimental in that it has resulted in some 
duplication in the obtaining and production of evidence and in the de- 
velopment of a cumbersome motion practice. The various pre-trial 
motions, which tend to become more and more frequent and complicated 
are often decided by different members of the court. 

On the basis of the analysis of the Civil Law and especially of the 
Italian practice, and not without serious misgivings, two tentative sug- 
gestions are offered for further study: 

(a) Parties should be compelled to state immediately after joinder of 
issue whether they demand a jury trial. Cases which are to be tried 
without a jury might be assigned to a judge who should be in 
charge of the entire pre-trial phase of the proceeding. It does not 
follow necessarily that the same judge should also try the case. 
That is another point which deserves consideration. 

(b) In cases in tort or in contract, where the decision as to liability is a 
prerequisite to the award of damages, the two phases of the case 
might be tried separately. The parties could then agree to have one 
of the two phases tried with a jury and the other without; a referee 
may be appointed to hear and report or determine the amount of 
damage. Such type of proceeding would lighten the burden of the 
plaintiff, for he would not have to prove damages unless and until 
there had been an adjudication of the defendant’s liability; it 
might be more easily conducive to a settlement upon a preliminary 
adjudication of liability. 

The first of the two suggestions would co-ordinate, simplify, and unify 
the pre-trial phase of the proceeding; the second would expedite and sim- 
plify the prosecution of actions. Both would require, however, changes 
in the internal organization of courts and in the calendar system. 











Notes and Comments 








DECISIONS 


MARITAL PROPERTY OF AMERICANS MARRIED IN FRANCE; EFFECT OF FRENCH 
Divorce; Errect oF APPEAL—W, a British subject, married H, an American 
citizen, in France where both parties were domiciled. No marital property 
agreement was made prior to the marriage. Eventually, W instituted in France 
divorce proceedings against H. While the case was pending before the French 
courts, W attempted to attach H’s property in the United States in the hands 
of a trust company in Philadelphia. Under the assumption that the property 
rights of the parties were, under French law, community property, and that the 
judgment of absolute divorce would award the distribution of said property, the 
parties agreed to a consent decree providing for the issuance of an injunction 
restraining the trust company from transferring any of H’s assets. This decree 
further provided that the injunction should continue until after the divorce 
proceedings “‘together with all issues raised or to be raised in said actions which 
pertain to property and the property rights of the respective parties shall have 
been litigated and adjudicated beyond all appeal, review or revision in France.” 

Shortly after this agreement was made, the French absolute divorce became 
final. Thereupon, H filed a petition to dissolve the injunction. It appeared, 
however, that the controversy regarding the property rights of the parties was 
not, and under French law could not have been, adjudicated in the divorce 
proceedings, but that it was necessary for such purpose to institute a separate 
action. It further appeared that W had instituted such action in the French 
courts and that, in the first instance and on appeal, it had been held that the 
property rights of the parties were not community property but rather separa- 
tion of goods. The judgment of appeal had been brought for review before the 
Court of Cassation. H argued that, as the matter then stood, the French courts 
had decided that W had no right in his property and also that W’s appeal to 
the Court of Cassation did not carry with it any stay or supersedeas. H therefore 
claimed that he was entitled to have all his property released to him. The issue 
was consequently whether the previous consent decree referred only to the 
divorce proceedings or included also any litigation on the property rights of the 
parties, in which case it was necessary to decide whether these rights could be 
considered as finally determined by the French judgment on appeal. Held, 
that the previous consent decree provided for the maintenance of the injunction 
until the property rights of the parties were finally adjudicated in whatever 
appropriate forum and that the injunction should be continued until the French 
Court of Cassation had reviewed the judgment on appeal. Dulles v. Dulles, 369 
Pa. 101, 85 A. 2d 134 (1952). 

(1) Effect of a French divorce on marital property. Article 252, para. 6, of the 
French Civil Code provides that the property relations of the parties during 
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coverture are terminated by divorce and that the judgment operates between 
the parties as from the date of the filing of the petition, and between them and 
third persons as from the recording on the register of vital statistics (registres de 
l’état civil). This provision applies to any type of marital property that may 
exist under French law and has no bearing whatsoever on the determination of 
the specific rights which may belong to the parties. All questions concerning 
the determination or the mode of liquidation of property rights must be litigated 
and adjudicated separately. It is true that, in the majority of cases, there will 
be little doubt as to the nature and extent of these rights because they will be 
specified in a pre-marital contract or because, in the absence of such contract, 
the community law is applicable (Article 1393 Fr. Civ. Code). Nevertheless, if 
any controversies as to the property rights of the parties occur between them 
or in their relations with third persons, specific proceedings should be insti- 
tuted. In this respect, one should not be misled by the practice which now pre- 
vails in France to appoint, in the judgment of divorce, a notary to liquidate the 
property rights of the parties (See on this practice, Lindell T. Bates, The Di- 
vorce and Separation of Aliens in France, pp. 235-6, 272, 283) since such an 
appointment is by no means a necessity (no specific provision of the Civil Code 
requires the appointment of a notary), and, in any case, is not determinative 
of the rights of the parties. 

The assumption that a French divorce would determine the property rights 
of the parties and would adjudicate them definitely was, consequently, an ob- 
vious misapprehension of the applicable French law. Such was also the as- 
sumption that the property rights of the parties were necessarily community 
property. 

(2) French conflict of laws with regard to marital property of Americans mar- 
ried in France. Article 1393 Fr. Civ. Code, which provides that if there is no 
pre-marital contract, community property, as regulated by law, exists between 
the parties, has always been construed as applying only to French citizens 
married in France or within French territory. With regard to aliens married 
in France or French citizens married abroad, another solution prevails. Follow- 
ing the theory developed by Dumoulin (a French jurist of the XVIth century), 
the French courts decide that matrimonial property should be governed by the 
law expressly or impliedly chosen by the parties. Where such an intention is 
merely implied, i.e., where the parties have not made any pre-marital contract, 
the French courts take into consideration all the facts involved in the case in 
order to determine which law the parties might have selected. Cases are number- 
less, but a few examples concerning only French-American relations clearly 
show the technique followed by the French courts. According to circumstances, 
the following factors have been held relevant: place of the matrimonial domicile 
(Court of Cassation, April 4, 1881, Lesieur v. Mauchien, Sirey 1883, part. 1, p. 
65; Civil Tribunal of Chartres, May 23, 1900, Héritiers Cintrat v. Boulaud, 
Clunet 1901, p. 354; Court of Cassation, July 18, 1905, Dame Achille Fanny ». 
Balsan, Revue de droit international privé 1906, p. 200; Civil Tribunal of the 
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Seine, January 17, 1924, Cis. Hiss et Dame Higmann, ibid. 1925, p. 226; Novem- 
ber 17, 1926, Archdeacon v. Savoli, Clunet 1928, 404; Civil Tribunal of Meaux, 
May 4, 1928, Dame Pillon v. Dame Peck, ibid. 1928, p. 1223; Court of Appeal of 
Pau, November 17, 1932, Dame Etchegoin v. Cazenave Etchegoin, ibid., 1935, p. 
95; Court of Cassation, April 26, 1950, Cts. Landauer, Juris-Classeurs-Pério- 
diques 1950, part. VI, p. 93); nationality of the parties (Civil Tribunal of Ver- 
sailles, May 15, 1924, Dame Kelly v. Frank Jay Gould, Revue de droit interna- 
tional privé 1925, p. 240, Clunet 1925, p. 415); written statements made by the 
parties and/or changes of domicile subsequent to the marriage (Court of Appeal 
of Paris, December 30, 1891, Cts. Homans v. Veuve Homans, Dalloz 1892, part. 2, 
p. 43; Civil Tribunal of Millau, July 18, 1903 and Court of Appeal of Montpel- 
lier, April 25, 1904, Dame Achille Fanny v. Balsan, Clunet 1905, p. 377; Civil 
Tribunal of Belfort, June 13, 1911, Epoux Amsler v. Herbelin, ibid. 1913, p. 171; 
Court of Appeal of Besancon, March 18, 1912, same case, id. loc.). The artificial 
character of this method has been denounced and sharply criticized in France 
and abroad (See e.g., Répertoire de Droit International, Communauté Conjugale, 
by Caleb, No. 132; Niboyet, Traité de Droit International Privé Frangais, vol. 
V, p. 402 et seg.; G.R. Delaume, “‘L’Autonomie de la Volonté en Droit Interna- 
tional Privé,” Revue Critique de Droit International 1950, pp. 336-7 and ref- 
erences; Lorenzen, “‘The French Rules of Conflict of Laws” 38 Yale L.J. 175 
(1928); Rabel, Conflict of Laws, vol. I, pp. 343 et seg.). As a matter of fact, and 
from a theoretical point of view, it may be argued that the reference made by 
the French courts to the intention of the parties at the time of their marriage is 
artificial since, at that time, the parties had no intention at all or otherwise they 
would have made a pre-marital contract. Moreover, and from a practical angle, 
the present French case law entails various unfortunate consequences. In prac- 
tice, it is impossible to ascertain in advance whether the marital property 
rights of the parties will be governed by a separation or a community property 
concept. One cannot predict what these rights may be until a court has had the 
opportunity to hear the case and, on the basis of all the facts prior to, concomi- 
tant with, or even subsequent to the marriage, determine the intention of the 
parties with regard to their property rights. Unless and until a judgment is ren- 
dered, the parties, their creditors, or their heirs may only surmise what might 
be the final decision of a French court. Since these courts have recourse to a 
wide range of criteria to discover the so-called intention of the parties, the 
chances that the conjecture of the parties will coincide with the court’s findings 
are rather remote. 

The instant case is a very good illustration of the foregoing since the assump- 
tion of the parties, although based on various precedents (see cases quoted 
above with regard to the matrimonial domicile of the parties in France), has 
been defeated in first instance and on appeal, probably because of the nationality 
of the parties. It also shows that any general statement as to what is the French 
rule of conflict of laws with regard to marital property should be avoided (See 
Harral v. Harral, 39 N.J. Eq. 279, 51 Am. Rep. 17). Finally it is worthwhile to 
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note that the draft of a codification of French private international law aban- 
dons the present solutions of the French case law and provides that, in the 
absence of a pre-marital contract, the property rights of the parties are gov- 
erned by their national law if they have the same nationality, and, if not, or if 
such law does not acknowledge the validity of the marriage, by the /ex loci cele- 
brationis. In cases where the marriage is celebrated by a diplomatic agent or a 
consular officer, the applicable law is that of the country of which such agent or 
officer is a national (Article 37 of the final draft adopted by the Committee for 
the Revision of the Civil Code). It should be noted that the first draft prepared 
by a sub-committee adopted a different solution. It provided that, in a case 
where the parties did not have the same nationality, the law of their first matri- 
monial domicile governed their property rights. (See G. R. Delaume, “‘A Codifi- 
cation of French Private International Law,” 29 Can. B. Rev. at p. 735 (1951)). 
It is submitted that this solution, which was similar to that of foreign laws, 
offered more advantages than that finally adopted by the Committee since the 
place of celebration of a marriage can be merely accidental (for a detailed dis- 
cussion of the arguments in favor of each of these solutions, see Travaux de la 
Commission de Réforme du Code Civil, 1949-1950, pp. 594 et seq.) 

(3) Effect of an appeal to the Court of Cassation under French law of civil pro- 
cedure. It being established that, pursuant to a separate action, the courts of 
first instance and appeal had decided that the property rights of the parties 
were separation of goods, it remains to be seen whether H’s contention that an 
appeal to the Court of Cassation does not carry with it any stay or supersedeas 
is correct. Before answering this question, a brief summary of the rules of 
French civil procedure concerning the appellate jurisdiction of the Court of 
Cassation seems necessary. Under French law, an appeal may be taken from a 
judgment of first instance to a court of appeal whose judgment may, in its turn, 
be brought for review before the Court of Cassation. Although the latter is the 
highest court in France, it should by no means be concluded that it constitutes 
a supreme appellate court before which the facts of the case can be discussed all 
over again. The Court of Cassation has been instituted to review only questions 
of law so as to secure uniformity of interpretation of French law by the French 
Courts. The Court of Cassation never controls the fact-findings of the lower 
courts but merely ascertains whether, on the basis of the facts as finally deter- 
mined by the court below such court has correctly construed and applied the 
law (Law of November 27—December 1st, 1790, art. 3; Law of April 20, 1810, 
art. 7; See also, R. Morel, Traité Elémentaire de Procédure Civile, 2nd ed., No. 
96; J. Perroud, ‘The Organization of the Courts and the Judicial Bench in 
France,” 11 J. Comp. Leg. & Int’l L. 8 (1929); M. Ancel, “Case Law in 
France,” 16 J. Comp. Leg. & Int’] L. 14 (1934) (both articles now out of date 
as to the internal organization of the Court of Cassation, but still available as 
to the general rules concerning the power of review of this Court); R. B. 
Schlesinger, Comparative Law, Cases and Materials, pp. 201-202). As expressed 
by French jurists: ‘“The Court of Cassation is not the judge of the Fact but 
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only of the Law.” This maxim is not only an easy way of summarizing the 
power of the Court of Cassation, it also entails various consequences. When the 
Court of Cassation affirms the judgment below, the matter is ended since it is 
thereby established that the law has been correctly applied to the facts in- 
volved in the case. On the contrary, when the Court of Cassation quashes the 
judgment below, the decision of the Court of Cassation is not final in the 
sense that the case is sent back to another court of appeal which rehears the 
case all over again, including both facts and legal problems. This second court 
of appeal may either agree with the Court of Cassation, in which case the matter 
ends definitely, or with the first court of appeal. In this last case the parties 
may again appeal from this judgment to the Court of Cassation, this time sitting 
en banc (Toutes Chambres Réunies), which will then make a final ruling as to the 
point of law involved and remand the case to a third court of appeal which will 
be bound by the ruling of the Court of Cassation. 

Such a procedure is not only complicated, it is also very slow and may delay 
for a good many years the final solution of the matter. It is not without exam- 
ples that certain cases have been finally decided ten or fifteen years after the 
original proceedings had started (See e.g., the case of Viditz v. Gesling, dealing 
with the formal validity of wills made in France by foreigners, in which the 
first proceedings had started in 1894 and which was finally decided by the Court 
of Appeal of Amiens on December 11, 1912, (Clunet 1913, 947) after the case 
had been referred back to it by the Court of Cassation; the case of Jeand’heur, 
involving an important question of tort law, which had started in 1925 and 
was not finally adjudicated, after a judgment of the “Chambres Réunies”’ of 
December 2, 1941, (Sirey, 1941-1.217), until 1944). Such a delay greatly 
inconveniences the parties, especially as the French law of civil procedure does 
not permit in such broad terms as the American law the dissolution of an 
attachment by the filing of a bond. A specific remedy was therefore absolutely 
necessary. It is to be found in article 16 of the law of November 27—December 
ilst, 1790, which provides that, as a rule, an appeal to the Court of Cassation 
does not carry with it any stay or supersedeas. It is only in exceptional cases, 
such as divorce, that a contrary solution prevails for reasons of public policy, 
such as the necessity to make sure before a marriage is authorized that the 
previous one has been validly dissolved (See R. Morel, op. cit., no. 673; Planiol, 
Ripert et Rouast, Traité Pratique de Droit Civil Francais, vol. I1, 2nd ed., no. 
583; Beudant et Breton, Cours de Droit Civil Francais, 2nd ed., vol. III, no. 849; 
Glasson, Tissier et Morel, Traité Théorique et Pratique d’Organisation J udiciaire, 
de Compétence et de Procédure Civile, 3rd ed., vol. III, no. 967). Since the action 
to determine and adjudicate property rights is quite separate from that of 
divorce (which in the instant case had anyway become final) H’s argumentation 
that the terms of the consent decree had been complied with and that the in- 
junction should be dissolved was fairly strong. As a matter of fact, H was able 
to prove that all his assets in France had been, subsequently to the judgment of 
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the court of appeal, freed of all the attachments which his former wife had 
levied thereon. 

Furthermore, it appears from what we have stated above with regard to the 
determination of the law applicable to the property rights of foreigners mar- 
ried in France, that such determination is a pure matter of fact over which the 
Court of Cassation has no control whatsoever. The Court of Cassation re- 
peatedly states that the judges of first instance and appeal are “‘sovereign”’ in 
their appreciation of all the facts on which might be based the assumed inten- 
tion of the parties to have their property rights governed by such or such law. 
A typical example of such statement is found in the leading case of Epoux 
Zelcer v. Schwab, (Court of Cassation June 4, 1935, Revue Critique de Droit 
International 1936, 755) in which the Court says: ““‘Whereas judges (of first 
instance and appeal) have a sovereign power of appreciation in determining, 
according to the facts and circumstances, and especially by taking into consid- 
eration the matrimonial domicile of the spouses, the property rights that for- 
eigners, getting married in France, without any (property) contract, have in- 
tended to select .. .” (See also a recent case, Alifrandi v. Enregistrement, Court 
of Cassation, January 29, 1951, Juris-Classeurs-Périodiques 1951, II, 6352 and 
my observations). The intention of the parties in the present case having been 
ascertained in first instance and on appeal and the findings of the lower courts 
being beyond the scope of the control of the Court of Cassation, it is very 
likely that W’s appeal to this Court will be dismissed. Pursuant to French law 
no obstacle existed, therefore, to the dissolution of the injunction, and it seems 
that it should have been consequently concluded that the rights of the parties 
had been definitely adjudicated in France. 

The instant case shows how difficult it is in practice, without the help of a 
foreign expert, to ascertain the substance, the meaning, and the scope of the 
applicable foreign law. None of the three issues raised in this case offered real 
difficulty, except perhaps the second issue involving the French conflict of laws. 
Nevertheless, none of them has been solved correctly. It seems obvious that if 
the parties had been exactly informed on the applicable French law, they would 
never have agreed so lightly to the consent decree. As the matter now stands 
the situation of the parties is paradoxical. In France, where no agreement has 
ever been entered into, the property rights of the parties can be considered as 
adjudicated with the result that H’s assets in that country have been entirely 
freed, whereas in this country the consent decree is an obstacle to the solution 
of the case. It is submitted that a more thorough investigation of French legal 
materials could have helped to avoid such a regrettable result. 

GEORGES R. DELAUME 


Unitep STaTES TRADING WITH THE ENEMy Act; EFFECT OF VESTING BY ALIEN 
Property Custop1AN—In 1951, the Supreme Court decided two cases which 
are of some moment because of the impact they are sure to have upon the 
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rights of creditors of enemies having blocked property within the United States 
and upon the administration of the Trading With the Enemy Act. The com. 
panion cases of Ziltman v. McGrath' are concerned with the effect of vesting by 
the Alien Property Custodian upon post-freezing attachments. 

The two cases are quite similar in facts, but the action taken by the Custo. 
dian was different in each. In the first Zittman case,? a creditor of the Deutsche 
Reichsbank caused attachment to be issued on accounts maintained with Chase 
National Bank in New York. Prior to that time, the accounts had been frozen 
by Executive Order forbidding ‘transfers of credit” without a license. After the 
attachment and judgment in favor of the attaching creditor, the Custodian 
issued a vesting order purporting to vest “that certain debt or other obligation 
owing to” the Deutsche Reichsbank. Chase refused to release the accounts, and 
the Custodian sought a declaratory judgment that the attachment created no 
lien. The District Court found for the Custodian, the Circuit Court affirmed, 
and the Supreme Court reversed. In the second Zitiman case,’ the facts were 
substantially the same, but the Custodian in addition to issuing the vesting 
order also served on the Federal Reserve Bank of New York (debtor to Reichs- 
bank) a ‘‘turnover directive” requiring the account to be ‘turned over”’ for 
administration under the Act. Federal Reserve partially complied by turning 
over to the Custodian all but that amount covered by the attachment. The 
Custodian sought to vindicate his right to the entire amount, and the lower 
courts found in his favor. The Supreme Court affirmed. 

In the first Zittman case, the court held that the attachment was valid, that 
the subsequent vesting order did not displace the lien, and that the questions 
“as to the recognition of state law lien or priority of payment are reserved for 
decision when presented in accordance with the Act.’ In the second Zitiman 
case, the court held that the Custodian was entitled to substitute himself for 
the debtor of the Reichsbank and thus could possess himself of the whole sum. 
Nevertheless, the transfer of possession does not work ‘‘any automatic depriva- 
tion of any class of creditors but takes over the estate for administration.” 
“The consequences, if any, .. . upon rights derived from valid state attachment 
are not ripe for determination.’ 


Claim of Custodian—The Custodian argued, inter alia, that the attachments 
provided a basis for in rem jurisdiction for the New York court to decide the 
validity of the claim of the attaching creditor against the enemy whose assets 
were blocked but not a basis for any right or claim against the Custodian. By 
~Executive Order® the assets were frozen—which in effect meant that ‘“‘transac- 


1 341, U.S. 446 (1951); 341 U.S. 471 (1951). 

2 Td. 446 

3 Td. 471 

4 Td. 446, 464. 

5 Td. 471, 474. 

6 Executive Order No. 8785, 6 Fed. Reg., 2897; Executive Order No. 8389, 5 Fed. Reg., 
1400. 
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tions” in the assets of blocked nationals, including all transfers of such funds 
were forbidden’ unless a license were issued.* ‘hus the attachments were valid 
only in a limited sense. Since prior to the issuance of an appropriate license, the 
blocked national could transfer only his right to apply fer a license, this alone 
was the “interest’”” which the unlicensed post-freezing attaching creditor 
who had reduced his claim to judgment could acquire.'” 

If this was true, then the vesting powers of the Custodian should be entirely 
unhampered by the attachment and judgment. When the Custodian vests the 
property a certain legal alchemy takes place. Title and/or the right to posses- 
sion is no longer in the former enemy owner but in the Custodian. If no security 
interest in the property was acquired by the attaching creditor other than the 
right to apply for a license and the right to exclude other creditors from attach- 
ing, none other logically should obtain against the Custodian. Hence the Cus- 


se 


todian could vest the entire quantum minus the ‘“‘national’s contingent power 
(i.e. contingent upon Treasury authorization) to transfer all his interest in the 
blocked account.... 


The Custodian’s argument clearly reflects his conception of thoroughgoing 


” 


foreign funds control. Had it been accepted, the attaching creditor would have 
been left with an unsecured judgment, and the Custodian’s authority over 
blocked accounts would have been unimpaired. 


Issues in the Case—- As the Court saw the issues, they were twofold: (a) what 
right did the attaching creditor acquire under state law? (b) what is the effect 
of vesting? The Court gave a complete answer to the first but only a partial 
answer to the second. Under New York law, ‘“‘an attachment merges in an exe- 
cution when issued, but it is not annulled until the judgment is paid and re- 





7341 U.S. 446, 448 (1951). 

8’ The Custodian advanced in argument but the court gave no weight to General Ruling 
No. 12, April 12, 1942, 7 Fed. Reg. 2991, issued under Executive Order No. 8389, several 
months after the attachments were levied and providing that “no attachment, judgment, 
decree or other judicial process shall confer a greater right, power or privilege with respect to 
or interest in, any property in a blocked account than the owner of such property could 
create or confer by voluntary act prior to the issuance of an appropriate licence.” 341 U.S. 
446, 452 (1951). 

‘In recognition of the illusory nature of what accrues to the attaching creditor before and 
after investing, the word “interest” is used with quotation marks. 

‘© The Government had adopted this reasoning in a prior case: “. . . the attachment action 
might be regarded as a levy upon the national’s contingent power (i.e. contingent upon 
Treasury authorization) to transfer all his interest in the blocked account... .” Brief of Alien 
Property Custodian as Amicus Curiae, Commission for Polish Relief v. Banca Nationala, 288 
N.Y. 332, (1942), quoted by Justice Jackson, 341 U.S. 446, 455 (1951). The Polish Relief 
case foreshadowed the problems in the Zittman cases. Finch, J., pointed up the issues in his 
dissent: ‘What the plaintiff is seeking is a res sufficiently illusory not to fall within the all- 
inclusive prohibition of the Executive Order and at the same time to be sufficiently substantial 
to afford a basis for jurisdiction.”? But the majority said: ‘“‘The lien of attachment is always 
hypothetical in some degree. A ‘seizure subject to license’ was, we think, sufficient for the 
purpose of jurisdiction in rem over the deposits in question.” 
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mains in force to keep alive the lien on the property.’’ However this lien is sub. 
ject to federal licensing before it ‘‘can be satisfied by transfer of title or posses. 
sion.””!! 

As far as the Custodian is concerned “the attachments and judgments they 
secure ... cannot be cancelled or annulled under a vesting order by which the 
Custodian takes over the right, title and interest of those debtors in the ac. 
counts.’”’” 

The exact nature of the “interest” which cannot be cancelled or annulled js 
a matter for speculation. It is not clear for what purposes the attachment js 
valid or how it will ever come to fruition. Since whatever benefit will ultimately 
accrue to the attaching creditor will depend on the administration of the fund 
and restrictions on the Custodian’s use of his vested title, it becomes important 
to look at pertinent provisions of the Trading with the Enemy Act. 


Effect of Vesting: Remedies under section 9 (a)—Once property is vested by the 
Custodian, remedial doors are opened. 9(a) of the Act'® allows suits by non- 
enemy claimants against the Custodian to establish an interest; if so established, 
payment may be ordered by the Court." If the enemy’s “right, title and interest” 
is vested (as in the first Zittman case), the litigant claiming under 9(a) is con- 
fronted with the holding of the second Zittman case that the res vesting power 
with its consequent right to possession and administration is paramount to any 
“interest” of the attaching creditor. It would seem to follow that no suit could 
be brought under 9(a) at least until the property is seized under a res vesting 
order.!® 

Is the situation any different under 9(a) if the res has been vested? Such a 
suit would appear to be an attempt to force the issuance of a license with 
judicial aid. Nevertheless, such suits are in litigation at the present time indi- 
cating the uncertainty caused by the Zittman holdings.'® 


Effect of Vesting: Remedies under section 34.—If the attaching creditor does not 
have a “title” claim under 9(a), what is the nature of his “debt” claim under 
34? 

It is upon section 34 that the Ziliéman cases no doubt will have their most 


1 341 U.S. 446, 451 (1951). 

2 7d., at p. 463. 

13 50 U.S.C.A. App. sec. 9(a). 

4 Tn another connection the Supreme Court has found no inconsistency in disallowing suits 
by creditors of aliens whose assets are frozen but not vested, Markham v. Cabell, 326 U.S. 
404, 410 (1945). 

15 The cases do not clearly state this but there are judicial indications of such a result. 
See Hunter v. Central Union Trust Co., 17 Fed. (2d) 174 (1926). On the distinction between 
an order vesting the res and one vesting the “right, title and interest” of the enemy, see Stern 
v. Newton, 39 N.Y.S. (2d) 593; Bishop, “Judicial Construction of the Trading With the 
Enemy Act,’ 62 Harv. L. Rev. (1949) 721, 733. 

16 In Orvis et al. v. McGrath, as yet unreported, the District Court, S.D. N.Y., entered 
judgment for the plaintiff, November 1, 1951, on the basis of the Zittman cases. 
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important impact. It is here that the broad policies of the Act, its various ob- 
iectives in securing advantages to citizens of the United States” and others,’* 
and in governmental policies of economic warfare’ will have no little influence 
in determining the extent of that impact. 

Section 34 was enacted only for the benefit of debt claimants who were 
American or Philippine citizens and corporations and natural persons resident 
within the United States since the beginning of the war. It provides that prop- 
erty vested in or transferred to the Custodian “shall be equitably applied by the 
Custodian in accordance with the provisions of this section to the payment of 
debts owed by the person” who formerly owned the property.’ Other subsec- 
tions provide a time limit for filing claims,” examination of claims,” for pro 
rata payment in the event claims exceed funds available,* and for priority of 
claims.” 

There seems little doubt that the Supreme Court had this section in mind 
when deciding the Ziftman cases. In both Justice Jackson expressly reserved 
the question of priority of payments. In the second case he refers to section 34 
obiter. The kernel of Justice Douglas’ concurring opinion in the first case, after 
pointing out that the decision in no way subverted the policy of the Act, may 
be quoted: “Denial of the lien could be made only if the Act called for equality 
of distribution among claimants regardless of their innocence or guilt. I can 
find nothing in the Act which warrants levelling the good faith lien claimant 
to the unsecured status of the others.” 

It remains to be seen whether an interest such as Zittman has will be broad- 
ened into a priority not specifically mentioned in 34(g). The hopes of litigants 
depend on this possibility. If it can be said that all debt claimants have equal 
opportunity to procure a lien by resort to the courts, there is nothing inherently 
inequitable in allowing the post-freezing attaching creditor a priority. On the 
other hand, if this is done, those equally vigilant may be treated differently 
since in some states an attachment does not confer a lien before judgment or 
execution on the property.”® 

Other difficulties arise. The validity of the debt claim presumably is proved 





750 U.S.C.A. App. sec. 34. 

'8 Guessefeldt v. McGrath, 342 U.S. 308 (1952). 

1950 U.S.C.A. App. sec. 3. 

20 Td. sec. 34 (a). 

Td. sec. 34(b). 

2 Td. sec. 34(c). 

3 Td. sec. 34(f). 

*4 Td. sec. 34(g). 

% 341 U.S. 446, 465 (1951). It is significant that in a footnote Justice Douglas noted that 
34(g) dealing with priorities “does not purport to deal with creditors preferred by reason of a 
lien lawfully acquired in judicial proceedings.” 

*6 The Supreme Court has not thought it unfair to require that full faith and credit be 
accorded to a state judgment preceded by garnishment when the insurance funds in question 
were paid into a federal court (where said funds were exempt) before the state court judgment 
was technically perfect. Sanders v. Armour Fertilizer Works, 292 U.S. 190 (1934). 
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by the state court judgment rendered under in rem jurisdiction but this throws 
no light on the question of a valid priority for the very good reason that g 
transfer in rem was prohibited by the Executive Order at that time.” And since 
the Act is silent, it appears that the Custodian and the courts are left without 
definite guidepost. 

One possible argument against the new priority is suggested by the bank. 
ruptcy analogy. Viewed from certain aspects section 34 takes on the appearance 
of a little bankruptcy statute. If so, perhaps any priority of the nature discussed 
should be considered a void preference. This no doubt will be suggested in the 
interests of fairness. Under the Chandler Act, a lien acquired through attach- 
ment within four months of bankruptcy is null and void.* “‘. . . the legislative 
effort was not to check the ‘race of diligence’ at a barrier laid down by the 
bankruptcy petition but to go back further. The idea was to construct such a 
glacis in front of the estate that no creditor could safely approach if armed 
with an attachment, judgment or levy.” “. . ..each creditor should be forced 
to abandon any claim of priority he might otherwise have gained by an 
overnight lien acquired through legal proceedings.”” This statutory nullif- 
cation of liens acquired by aid of the judicial process is perfectly defensible 
and desirable where an estate is in liquidation and the unfortunate debtor, by 
discharge, is given a chance to start over again. If that is the context, it may 
well be equitable to deprive a creditor of lawfully acquired security. But to 
what extent is this true as regards property vested by the Custodian? The 
estate is not in liquidation in any technical sense. Even as regards German 
and Japanese properties, which by section 39 of the Act are not to be returned 
to their former owners, the analogy is not persuasive since such debtors are 
amenable to suit and their other assets, if any, can be reached. As regards other 
“enemies’’®° such as the Swiss, the analogy seems even less persuasive. Fur- 
thermore payment of claims by the Custodian does not purport to discharge 
the debtor. Hence it would seem that the claimant who has no such “‘interest” 
as Zittman cannot complain of discrimination. He can still pursue his claim 
against the debtor. 

It is not fanciful to predict that a new priority may be read into 34(g). It 
seems safe to say that the Supreme Court was convinced that the attaching 
creditor procured a greater “interest” than the right to apply for a license. There 
appears no conceivable ‘‘interest” between the latter and a priority under 34(g). 
Diligence, not unfair, should still have its reward. 

Apart from considerations of fairness, there are other factors which may have 
a’ bearing on any future decision. These will be noted briefly. One is the effect 
of a new priority on the Government’s capacity to restrain trade with the 


% Supra, n. 1. see also Polish Relief case, supra, n. 10. A comparison of that case with the 
first Zittman case indicates that the Supreme Court was more certain of New York attachment 
law than the New York court. This may or may not be explained by the fact that sec. 34 was 
enacted after the decision in that case. 

811 U.S.C.A. sec. 107. 

29 Glenn, Fraudulent Conveyances & Preferences (1940) sec. 433. 

#0 50 U.S.C.A. App. sec. 2. 
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enemy and thus remain potent for economic warfare. As to the effect of an 
attachment on this capacity, there has been a variety of judicial expressions.” 
It seems safe to say that there is no impairment of this capacity or at least that 
the Government has not clearly demonstrated its existence. It is difficult to see 
how refusal of the attachment or of a new priority would decrease speculation. 

The other factor is certainty in the administration of the Act. There is room 
for argument that the Custodian should be entirely unhampered by any “‘inter- 
est” created by valid state attachment. While the question has not been raised, 
there may be constitutional obstacles to such administrative certainty. There 
is no compelling reason for according the Custodian a degree of certainty in his 
sphere not enjoyed by other agencies in theirs. The courts should not resolve 
doubts in his favor on this score alone. As far as the specific problem of post- 
freezing attachments are concerned, his dilemma as to how such “interest” 
should be handled administratively is no greater than other problems he has 
faced of late. ; 

PHILIP A. RYAN 
FoREIGN EXCHANGE LAws AS DEFENSE TO ACTIONS BROUGHT IN THE UNITED 
Srates—The hesitation of American courts to give extraterritorial effect to 
foreign laws is a matter of long standing and sometimes results in ignoring the 
intention of the parties as respects the laws that shall determine their rights. 

An illustration can perhaps be gleaned from the recent decision of the New 
York State Appellate Division in Perutz v. Bohemian Discount Bank in Liquida- 
tion.' The court was called upon in that case to construe the rights of an admin- 
istratrix, whose deceased husband had been employed in a Czechoslovakian 
bank, under an agreement providing for pension payments commencing in 
1940. 

It was undisputed upon the trial that the Czechoslovakian law forbade pay- 
ment in New York without a national bank license, although the action could 
proceed to judgment in Czechoslovakia without execution thereon until the 
license was procured. For that reason, the defendant bank had deposited the 
mount due in Czechoslovakian currency in a foreign funds blocked account 
in the name of the plaintiff, subject to the issuance of a license. 

The trial court dismissed the complaint’, holding that the contract clearly 


«Finch, J., dissenting in Polish Relief case, supra, n. 10: “Such a view that attachments 
are valid afford a medium of trading in these blocked accounts. It is the view here taken that 
any construction of the Executive Order which would permit trading in these blocked deposits 
would immediately render them available for purposes inimical to the national interest.” 
Reed, J., dissenting in part in the first Zittman case, quoted with approval the Custodian’s 
contention that there is “an open invitation to owners of blocked assets to sell their interests 
in the blocked property ... to friendly speculators willing to buy at a discount and to await 
payment on the ultimate day of unblocking.” 341 U.S. 446, 465 (1951). On the other hand the 
majority opinion in the same case declared: “There is no suggestion that these attachment 
proceedings could in any manner benefit the enemy.” Jd., at 463. 

® See e.g.: Kaufman v. Societe Internationale 342 U.S. 847 (1952); Ubersee Finanz-Kor- 
poration v. McGrath, Jbid. 

‘279 A.D. 386 (1952). 

?NY.L.J., 2/5/1951, p. 440. 
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provided for payment in Czechoslovakian crowns, at the place of business of the 
defendant in Czechoslovakia, and that where the entire rights of the partie: 
arise in a foreign jurisdiction and are controlled by the laws of that jurisdiction, 
the court must give effect to the policies of that jurisdiction, unless repugnant 
to our public policy. 

No suggestion was made by the plaintiff that the Czechoslovakian foreign 
exchange laws were offensive to our policies and, indeed, none could properly be 
made. By the adherence of our federal Government to the Bretton Woods 
Agreement’, we have endorsed such foreign exchange laws as necessary to the 
welfare of the community of the nations of the world. 

Nevertheless, the Appellate Division reversed the trial court in the Peru: 
case and awarded a judgment in dollars, permitting execution on property 
attached in New York. In essence, the court based its decision on the fact that 
it had previously held* that currency and foreign exchange regulations of foreign 
governments did not preclude entry of a judgment, and that since defendant's 
property in New York had been attached, satisfaction of the debt would not 
necessitate interdicted transmission from Czechoslovakia of any funds to the 
plaintiff. Stay of execution of the judgment was refused (two judges dissenting)’ 
on the ground that to do so would be impractical and unjust and would give 
unwarranted extraterritorial effect to foreign law. 

The same court later refused to take any cognizance of similar Hungarian 
foreign exchange laws interposed as a defense in the case of Sulyok v. Penzinte- 
zeli Kozpont Budapest®. 

In marked contrast to the decision in the Peruzs case is the opinion in Kraus; 
v. Zivnostenska Banka’, where the court upheld the same foreign exchange laws 
of Czechoslovakia that had been denied recognition by the Appellate Division 
in the Perutz case. 

Although the decision of a lower tribunal, the opinion in the Krauss case is 
logical, persuasive, and worthy of acceptance. In the last-mentioned case, the 
court held that the contract in issue indicated the defendant’s office in the City 
of Prague, Czechoslovakia, as the place of performance and the place of pay- 
ment agreed upon by the parties themselves. Therefore, the court concluded 
that the liability flowing from said contract was to be determined under the 
laws of Czechoslovakia, and that since Czechoslovakia had enacted laws regu- 
lating its foreign exchange and prohibiting payment to nonresidents, or pay- 
ments abroad, without the consent of its foreign exchange authorities, plaintifi 
could not obtain a judgment against the defendant requiring payment pro- 
hibited by the laws of Czechoslovakia. 

The court further pointed to the fact that the Bretton Woods Agreement 
provided for recognition of just such controls as were incorporated in the foreign 


322 U.S.C.A., §286. 

4Sabl v. Laenderbank, 30 N.Y.S. 2d 608 (1941), affd. 266 A.D. 832 (1943). 
5279 A.D. 393 (1952). 

6279 A.D. 528 (1952). 

7187 Misc. 681 (1946), 64 N.Y.S. 2d 208 (1946). 
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exchange laws of Czechoslovakia, and that since both the United States and 
Czechoslovakia were parties to the agreement, this country is required to give 
effect to it. 

Although both in the Perulz case and in the Krauss case recovery could have 
been denied to the plaintiff on the theory that Czechoslovakia was the place of 
performance, and that the laws of the place of performance should govern, the 
nore appropriate test would seem to be that the parties had indicated by their 
contracts that Czechoslovakian law was decisive, or that at least it may fairly 
have been presumed that they intended Czechoslovakian law to control. The 
phrase “‘place of performance” neither should be a yardstick nor a shibboleth 
that will alone determine which laws are to govern. While the place of perform- 
ance may be an important consideration in determining the intention of the 
parties, it should be only the intention of the parties that is the determining 
factor in the search for the controlling law. 

The fundamental question still presents itself whether courts, in seeking to 
do substantial justice, may properly ignore the intention of the parties. The 
science of jurisprudence would seem to have matured and grown away from the 
subjective test of approximate justice to the objective search to comply with 
the actual will of the parties. American opinion exists in support of this con- 
cept.® 

The English rule of the ‘‘proper law of the contract” as the law or laws by 
which the parties intended, or may fairly be presumed to have intended, the 
contract to be governed’, is of the very stature necessary to remove courts from 
a position of insular exclusivity. 

The House of Lords recently has placed its stamp of approval on the per- 
petuation of the “proper law of contract’”’ by its decisions in Zivnostenska 
Banka v. Frankman" and Kahler v. Midland Bank", in refusing to require 
Czechoslovakian banks to deliver securities to London residents, where the 
delivery would require the giving of an authority emanating from Czechoslova- 
kia, which was illegal under the laws of Czechoslovakia, itself the law of the 
contract. 

It is also of interest to note that the Krauss case, referred to above, was cited 
with approval by Cassels, J., of the King’s Bench Division in England, in 
Frankman v. Prague Credit Bank", whose judgment, although reversed on 
appeal, was thereafter upheld and restored by the House of Lords in Zivnosten- 
ska Banka v. Frankman". 

OTTO C. SOMMERICH 
§ Lorenzen, “Validity and Effects of Contracts in the Conflict of Laws,” 31 Yale L. J. 


(1921) 53, at 54; Kleve v. Basler, 182 Misc. 776, 780; 6 Williston on Contracts, §1938, p. 
5430. 


* Dicey, Conflict of Laws, 6th ed., p. 579. 

Carter, Note, 3 International Law Quarterly (1950) 255. 
11950] A.C. 57. 

[1950] A.C. 24. 

[1949] 1 K.B. 199. 

41950] A.C. 57. 
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CODIFICATION OF FRENCH CONFLICTS LAW 


PREFACE 


The primary purpose of this brief preface is to congratulate Messrs. Kurt 
H. Nadelmann and Arthur T. von Mehren on their presentation to American 
lawyers of the preliminary draft of a law concerning private international law, 
prepared by the Commission which the French Government has charged with 
the reform of the Civil Code, and in particular, on their having translated it 
with such fidelity. Translation is no easy task. They have happily succeeded, 
being familiar with the American legal language and widely acquainted with 
the European laws and, in particular, with French law. 

In my dual capacity as president of the Commission for the Reform of the 
Civil Code and Dean of the Faculty of Law of Paris, I owe them real thanks 
for having undertaken this translation. It forms a milestone in the collaboration 
between the jurists of Europe and of America, which is felt each day more 
necessary. Appearing in one of the first numbers of a great new American review 
dedicated to comparative law, it manifests the interest attached in legal circles 
in the United States to the evolution of the law in the countries of the Old 
World, even in those which do not belong to the common law system. 

Moreover, the draft which has been translated by Messrs. Nadelmann and 
von Mehren has been judiciously chosen, since it involves, not provisions of 
pure internal law, but texts relating to private international law. This branch 
of law, notably insofar as it concerns conflicts of laws, has always interested 
American lawyers, preoccupied with the solution of the difficulties arising in 
private relations from differences in the legal rules among the states comprising 
the United States of America. In France, after the disappearance of local cus- 
toms and the unification of civil law consequent upon the promulgation of the 
Code in 1804, these problems chiefly arise in the international field as such. 
How are foreigners to be treated in France? What rights are they to be ac- 
corded? Under what law, French or foreign, should French tribunals adjudicate 
the proceedings which may be submitted to them, when they present an inter- 
national element? Although the solution of these questions may be influenced 
by considerations, chiefly of a political character, which do not appear, at least 
in the same degree, in conflicts of laws of states forming part of a single federa- 
tion, the two types of situations present great similarities— from a technical and 
practical point of view, they are controlled by analogous and often identical 
principles. The development of relations among nations, the role played by the 
United States in the evolution of world affairs, do not these also lead the United 
States to an examination of these problems of conflict of laws from an inter- 
national point of view? To the present time, each state has undoubtedly applied 
national solutions in dealing with foreigners in its territory and in the determi- 
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nation of conflicts of laws in its courts. But this cannot be a permanent situation. 
Simplicity and security in the relations among individuals across frontiers 
demand and require that the same question should have the same solution in 
the different countries concerned. It is not possible in the near future to con- 
template general unification of law; each people must be able to preserve the 
legal rules adapted to its customs and traditions. But one should hope for uni- 
form rules to govern conflicts of national laws. Such uniformity can be accom- 
plished by means of international conventions, as has been undertaken, in their 
reciprocal relations, by the States of South America and on a smaller scale with 
greater difficulties by the States, principally in Europe, which are members of 
the Conference of Private International Law of The Hague. But it can be fa- 
cilitated also by means of comparative law, by study in each state of the private 
international law applied in other states. From such reciprocal studies, there 
will come a better mutual understanding, a common scientific analysis of the 
subject matter, and gradually a rational solution, generally applicable, will be 
evolved. In any event, even if unification is slow in accomplishment, practition- 
ers cannot remain indifferent to the systems of private international law existing 
in foreign countries. They will thus be alerted to the difficulties involved in inter- 
national cases and to the potential solutions of these difficulties in individual 
countries. 

As a matter of fact, the text translated by Messrs. Nadelmann and von 
Mehren is only a draft, indeed a preliminary draft. At the present time, 
France does not possess a general comprehensive enactment on private inter- 
national law. Only three or four articles of the Civil Code deal with this subject. 
Nevertheless, taking the solutions in these provisions as bases and also recalling 
the rules recognized before 1804 concerning conflicts of local customs, the 
courts have gradually resolved the problems presented in practice. This branch 
of French law is thus, above all, a customary case law, based upon the judicial 
precedents and the scientific conclusions of legal doctrine. And this evidently 
brings it close to Anglo-Saxon law, notably the law of the United States. 

However, the Commission appointed by the French Government to prepare 
a draft of a new Civil Code', is faced with various articles concerning private 
international law, included in the Code of 1804, notably article 3. In the study 
and revision of the “‘preliminary title” on the promulgation and effects of laws 
in general, it has had to ask itself whether it would be appropriate to work out 
a more complete draft concerning private international law, principally con- 
flicts of laws and of jurisdictions. Following the example of the more recent 
foreign codes, the German Civil Code, the Italian Civil Code, and the Draft 
prepared in 1951 by the Benelux countries (Belgium, The Netherlands, and 
Luxemburg), it decided to examine a draft setting forth the basic rules in these 
subjects. This draft was discussed in 1950 and 1951 and finally adopted by the 
Commission in its plenary session on April 5, 1951. It may be of interest to 





‘This Commission, appointed in 1945, is composed of three Conseillers d’ Etat, three mem- 
bers of the judiciary, three law school professors, two attorneys, and one notary. 
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American lawyers that the draft has been inspired by the solutions currently 
adopted by the courts in France. Thus it presents with modifications in detail 
a relatively faithful picture of the rules actually applied in the French practice 
in these matters. 

I do not propose to state here what these rules are. The reader may learn 
them for himself from their reproduction. I shall remark only that, in accord- 
ance with its traditions, the law of France remains liberal in these subject 
matters, according wide rights to foreigners and flexible in the solution of 
conflicts of laws, avoiding rigid adherence to some too absolute theoretical sys- 
tem. For the field of property, it recognizes the territorial control of the Jex rei 
sitae; for conflicts concerning the status and capacity of persons, our former 
law preceding 1804 acknowledged the control of the law of the domicile. Article 
3 of the Civil Code has provided that the status and capacity of Frenchmen 
should be governed by French law even abroad. The courts have decided, by 
analogy, that the status and capacity of foreigners should be subject in France 
to their national law. But France has become more and more an immigration 
country which must accommodate quite a large number of foreigners in its ter- 
ritory; it has had to provide for the relatively rapid assimilation of most of 
these foreigners and on this account to exempt them from the application of 
their national law; accordingly also, in the case of foreigners domiciled in 
France, our courts have made many exceptions and qualifications in the prin- 
ciple of the application of the national law. The draft clearly reflects this trend, 
which some even have reproached it for accentuating and exaggerating. 

It is certain that the provisions of the draft exhibit the influence of the drafts- 
man and reporter of the text before the Commission, Mr. J. P. Niboyet, Profes- 
sor of Private International Law at the Faculty of Law at Paris. In his works, 
he was always the adversary of the national law and became the champion of 
the law of the domicile. In this respect the draft includes some compromise 
solutions. 

In any event, I should not wish to conclude this brief preface without paying 
homage to the memory of Mr. J. P. Niboyet, who took an active part in the 
work of the Commission, and personally labored incessantly on the draft, as if 
he had divined that death was approaching and that this would be one of his 
last works. For him, it was a great satisfaction to know that a translation would 
appear in a leading American legal journal. 

In a few weeks, the Commission is to transmit to the Government an impor- 
tant part of its conclusions: a draft of the preliminary book of the Code; a draft 
of a book on persons and the family. Will the provisions on private international 
law form part of the preliminary book? This is not certain. Opposition has been 
expressed, and it is possible that these provisions will form a separate draft 
law. In any event, we firmly hope that the Government will adopt the draft 
and present it to Parliament; we also hope that Parliament will approve it 
without too much modification and that thus, in the near future, it may truly 
become the expression of French positive law. 

L. JULLIOT DE LA MORANDIERE 
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SoME REMARKS ON THE PROPOSED CODIFICATION: 
THE DRAFT OF THE COMMISSION FOR THE REFORM OF THE CIVIL CODE 


I 


A lawyer raised in the common law but conversant with the codified law of 
civil law countries may think that in these countries the conflicts rules are to 
be found in the codes. Generally speaking, this is not the case. Although it may 
be asserted that, in theory, conflicts rules must be derived from the contents of 
the written law, in fact even the more modern codes contain relatively few 
conflicts provisions'. For various reasons, especially the difficulty of the sub- 
ject, codification of conflict of laws has been slow in the civil law countries. 
When relatively comprehensive drafts in this field have been prepared, they 
have either failed of enactment or have been enacted only in part. It has been 
felt safer to leave the development of the field to the courts rather than to enact 
rules which might prove to be unsatisfactory. 

Perhaps the least explicit code, as far as conflict of laws is concerned, is the 
very code with which modern codification began, the French Civil Code. Some 
of the enactments predating the Code Napoleon’ contained more conflicts rules 
than the French Civil Code did or does today. The conflicts provisions in that 
Code number, in all, little more than a dozen*. The modern tendency, as seen 
in recent codifications in both Europe and Latin America, is, however, towards 
a far greater code coverage of the field of conflict of laws’. 

In France, the legal profession has for some time thought that a more com- 
prehensive statutory coverage of the field of conflicts was desirable or even 
necessary. At the beginning of this century, when the revision of the Civil Code 
was under discussion, the view prevailed in France that conflict of laws was not 
ripe for codification and that, ‘‘because of its international character, it should 
be law left to the courts, for the development, under the control and sanction 
of the courts, of international custom’’®. Since the first World War it has been 
felt that at least partial codification was needed. In the Winter of 1928-29, a 
committee of the Société d’Etudes Législatives, of which the late Professor 
Niboyet was reporter, prepared a draft law which covered primarily the status 


'On the status of codification in the field of conflict of laws, see 1 Rabel, The Conflict of 
Laws: A Comparative Study (1945) 26. 

On the Bavarian and Prussian Codes, see Wolff, Private International Law (2nd ed. 
1950) 31. 

’ The provisions are collected in the repeal section, article 115, of the Draft Law. See p. 
432 infra. 

*See Rabel, loc. cit., n. 1 supra; Nicoletopolos, “Private International Law in the New 
Greek Civil Code,” 23 Tul. L. Rev. (1949) 452; McCusker, “The Italian Rules of Conflict 
of Laws,” 25 Tul. L. Rev. (1950) 70; “(Czechoslovak Act on Private International Law,” 
31 J. Comp. Leg. & Int’l L. (3d ser.), Pts. III & IV, (1949) 78; “Benelux Uniform Law on 
Conflict of Laws,” 1 Int’] & Comp. L. Q. (4th ser.) (1952) 426. 

*Saleilles in his report on the work of the first Sub-Commission of the Commission for 
the Revision of the Civil Code, 4 Bulletin de la Société d’Etudes Législatives (1905) 247, 
248-49. 
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and capacity of aliens in France®. When the Comité Frangais de Droit Inter- 
national Privé was formed in 1934, this group of conflicts specialists became the 
center for discussions of revision and codification in the field of conflicts. Typi- 
cal of the Comité’s discussions was the great debate which took place in 1936 
on the merits of articles 14 and 15 of the Civil Code.? A few months before the 
outbreak of the last war, Professor Niboyet, secretary general of the Comité, 
submitted to the Prime Minister the draft of a decree-law on private interna- 
tional law which, among other things, proposed to amend article 3 (3) of the 
Civil Code to make the law of the domicile, rather than the national law, the 
law governing status and capacity of persons*. Although the draft was supported 
by the executive council of the Société de Législation Comparée’, the govern- 
ment did not issue the proposed decree-law. 

After the liberation of France, the Provisional Government decided that a 
general revision of the whole Civil Code should be undertaken and appointed 
for this task a Commission for the Reform of the Civil Code composed of three 
law professors, three members of the Conseil d’Etat, three judges, and three 
members of the practicing profession, with the Dean of the Law School of 
the University of Paris, Julliot de la Morandiére, as president!®. At one of its 
first meetings the Commission decided to ask its Sub-Commission on General 
Law to draft a set of conflicts rules". 

Shortly thereafter, Professor Niboyet, one of the members of the Commission 
for the Reform of the Civil Code, addressed the Comité Frangais de Droit In- 
ternational Privé on the subject of conflict of laws in the reform of the Civil 
Code™. He outlined what he thought could be done in this respect and thus 
precipitated an important debate in which the leading specialists in the field 
took part'’. Although opinions differed on whether to put the conflicts provisions 
in the Code itself or in a separate law, the idea of a comprehensive codification 
found relatively little opposition, though it was not accepted unanimously and 
one speaker suggested that it would perhaps be better to prepare simply a re- 
statement of the rules, without binding force, as had been done in some of the 

6 The draft is printed in 24 Bulletin de la Société d’Ftudes Législatives (1928) 339; see 
also report by Niboyet, 7d. 319; discussion, id. 344-75. 

7 [1935-1936] Travaux du Comité Francais de Droit International Privé (1937) 44-69; for 
a discussion of articles 14 and 15, see pp. 413-415 infra. 

8 [1938-1939] Travaux du Comité Francais de Droit International Privé (1946) 67; 35 
Revue Critique de Droit International (1946) 345. 

9 See [1938-1939] Travaux du Comité Francais de Droit International Privé (1946) 70. 
. See Julliot de la Morandiére, ‘“‘Reform of the French Civil Code,” 97 U. of Pa. L. Rev 
(1948) 1; Julliot de la Morandiére, “Avant-Propos,” [1945-1946] Travaux de la Commission 
de Réforme du Code Civil (1947) 7. 

11 Session of Nov. 17, 1945, see [1945-1946] Travaux de la Commission de Réforme du 
Code Civil (1947) 127-31. 


12 Sess. of Dec. 22, 1945, [1945-1946] Travaux du Comité Francais de Droit Internationa! 


Privé (1948) 13. 
13 See id. 32-88. 
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common law countries’. There was agreement that, in all events, only the gen- 
eral principles of conflict of laws should be codified. 

The Sub-Commission of the Commission for the Reform of the Civil Code, 
which was to prepare the draft for the Commission, asked Professor Niboyet 
to draw up a preliminary draft. Professor Niboyet’s draft of a law on private 
international law contained 101 articles'®. It was examined by the Sub-Commis- 
sion in its sessions beginning in November, 1948'®. A revised draft of 116 
articles was agreed upon and presented to the Commission for the Reform of 
the Civil Code.” The Commission began its discussions of this draft in May, 
1949, with Professor Niboyet acting as reporter. After some twenty sessions, 
the printed report of which runs to more than 300 printed pages", a final draft 
of 115 articles was agreed upon in February, 1950, and, after being readjusted 
in a few details some time later, was submitted to the Government”. 

This Draft Law is herewith reproduced below in an annotated translation”. 
Although at the time of this writing its ultimate fate is uncertain, the draft 
has more than passing value and is of definite practical interest. It proposes 
few departures from the presently accepted principles of French conflict of laws 
and is, in the main, a restatement of that law. It further represents the current 
views on conflicts of laws of a highly representative body of the French legal 
profession. Finally, some of the proposed departures from current French law 
would, if enacted, affect American interests. 

The influence of the late Professor Niboyet on the draft has been compared 
with that of Beale on our Restatement of Conflict of Laws”!. Whatever these in- 
fluences may have been, the reader of the discussions of the Sub-Commission 
and the Commission will find that the draft does not represent the views of a 
single person but that rather wide agreement existed among the drafters on 
fundamental principles, including an ever-present emphasis on the ‘national 
interest.”’ The reader will further notice the guiding hand of the presiding ofh- 
cer, outstanding jurist and draftsman who, more than once, reminded more 
theoretically oriented members, that the law was designed to assist the practi- 
tioner and was not to be a doctrinal treatise”. 

“ Cassin, Vice-President of the Conseil d’Etat, id. 49-50. 

18 The text is given in [1948-1949] Travaux de la Commission de Réforme du Code Civil 
(1950) 711-31. 

6 See id. 733-851. 

™ The text is given in id. 852-73 and in [1949-1950] Travaux de la Commission de Réforme 
du Code Civil (1951) 435-54. See, on this draft, Delaume, “‘A Codification of French Private 
International Law,” 29 Can. B. Rev. (1951) 721. 

18 [1949-1950] Travaux de la Commission de Réforme du Code Civil (1951) 455-800. 

'® See id. 801-21. 

© See pp. 416-432 infra. 

*! Delaume, “In Memoriam Jean-Paulin Niboyet,” 1 Am. J. Comp. L. (1952) 197. 


2 See, e.g., [1949-1950] Travaux de la Commission de Réforme du Code Civil (1950) 549, 
636, 654, 676. 
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In studying the Draft Law the question naturally arises what, if any, theory 
or doctrine of conflict of laws guided the work of the drafters. The answer to 
this question must, ‘n large measure, be sought in provisions of the draft itself, 
Two discussions, which took place in the Commission, will perhaps also be 
suggestive in this connection. They are reproduced here in translation both 
for their theoretical interest and because they may serve to give the flavor of 
the discussions on the Draft Law which took place in the Sub-Commission and 


in the Commission. 


PRESIDENT [Lyon-CAEN, ACTING 
CHAIRMAN]: Let us now take up article 25 
[now article 21]. Mr. Niboyet proposes 
the following new wording: ‘Unless 
French law applies, juridical situations 
created abroad pursuant to a foreign law 
which considers that it governs the situa- 
tion produce their effects in France.” 

The text submitted by the Sub-Com- 
mission reads as follows: “‘Juridical situa- 
tions created abroad in conformity with 
the provisions of the law declared appli- 
cable by the present chapter produce 
their effects in France unless such effects 
are contrary to public policy. 

“However, with the same reservation, 
if French law is not applicable it suffices, 
in order that a juridical situation can 
produce effects in France, that it has 
been created pursuant to a foreign law 
which considers itself applicable.” 

Mr. Nrsoyvet: This article appeared 
rather heavy. I thought that possibly it 
could be smoothed out. 

Mr. Mazeaup: The article incor- 
porates the theory of acquired rights 
(droits acquis) of Pillet. This theory may 
have certain theoretical advantages, but 
when one studies it from the practical 
point of view, one finds that it can hardly 
ever be applied. For example: An alien, 
who acquired majority at the age of 
eighteen years, comes to France and en- 
ters there into a contract. [In France the 
age of majority is twenty-one.] For 
Pillet the ordinary conflicts rule applies; 
there is no question of acquired rights. 


For my part I do not see why this alien 
may not invoke his acquired rights of 
majority and why, as a consequence, one 
could not, in order to determine the valid- 
ity of this contract, disregard the ordinary 
conflicts rule, that is to say, the rule for 
capacity, and apply the theory of ac- 
quired rights. 

PRESIDENT: One has to suppose an 
individual who, under his national law, 
acquires majority at eighteen and who 
enters into a contract which would be 
valid under his national law. If he in- 
vokes this contract, for example, in 
France, one could tell him that he may 
claim the benefit of the established 
juridical situation. But the question 
would not be the same if this individual 
wanted to enter into this contract in 
France. 

Mr. Mazeaup: You support my opin- 
ion since you think that, in this hypothe- 
sis, it is the theory of acquired rights 
and not the normal conflicts solution 
which should operate. But this has never 
been admitted by anyone; Pillet, him- 
self, never contended that the theory of 
acquired rights should operate in this 
case. When one seeks to study fully this 
question it is impossible to see any differ- 
ence between what Pillet calls the theory 
of conflict of laws and the theory of ac- 
quired rights. Within a general system of 
conflict of laws, acquired rights would 
constitute a particular area regulated by 
a special law. 

Mr. Nisovet: But something else is 


23 For a presentation in English of the doctrinal views of the reporter, Prof. Niboyet, see 
Niboyet, “Territoriality and Universal Recognition of Rules of Conflict of Laws,” 65 Harv. 
L. Rev. (1952) 582. 
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involved here. You know that the deci- 
sion of 1860 of the Chambre civile [of the 
Cour de Cassation in Bulkley v. Defresne, 
Cass. civ., 28 Feb. 1860, D. 1860. I. 57, 
S. 1860. I. 210] recognized in France the 
English divorce of English spouses at a 
time when divorce did not exist in France. 

Mr. Mazeaup: In that case it was 
not necessary to invoke the theory of 
acquired rights. If an Englishman, di- 
vorced in England, wishes to remarry 
in France, the law governing his status, 
here the English law, applies, and French 
public policy does not oppose in any way 
the remarriage in France of an English- 
man divorced in England according to 
his proper law. Why should we exclude 
from the application of the French theory 
of conflicts all those who have acquired a 
right abroad? Under such a system we 
would have to admit, in the example 
given by me, that the contract concluded 
by the minor is necessarily valid because 
that minor had acquired the right of 
majority abroad. 

Mr. Nrpoyet: The text specifies: 
“Unless French law applies.” It is ra- 
tional to distinguish between rights which 
arose in France and rights which arose 
abroad. 

Mr. MazeEavp: I do not see why. 

Mr. Nrpoyet: The parties could not 
obtain in France a divorce by mutual 
consent; this is contrary to public policy. 
The Cour de Cassation has clearly ad- 
mitted an analogous solution in connec- 
tion with an order for support. 

Mr. Mazeaup: If you statein the law 
the principle of rights acquired abroad 
... (interruption). 

Mr. Nrpoyet: These are not acquired 
rights, these are rights which arose 
(droits nés). 

Mr. Mazeavp: If you recognize that 
one may claim the benefit of a situation 
properly acquired abroad, it will be im- 
possible to know in a specific case whether 
one has an ordinary conflicts question or 
a question which is controlled by this 
new theory. It is unnecessary to make 
conflicts questions which are already 
sufficiently complicated still more com- 
plicated by creating another theory 
alongside the classical theory. 


Mr. ANCEL: But this theory exists; it 
has been created. 

Mr. Mazeavp: It is extremely com- 
plicated and doesn’t serve any purpose. 

Mr. Nisoyet: It is extremely useful. 
For example, the conditions for acquisi- 
tion of property are not the same in all 
countries. In Switzerland title passes by 
tradition; in France, by mere consent. It 
should be possible to invoke, without any 
reference to public policy, in one country 
a right which has arisen in another. Not 
an acquired right, but an established right 
is involved. This theory has, I think, 
thrown a great deal of light on private 
international law. Moreover, the Cour de 
Cassation accepted this theory several 
years ago in two decisions. 

Mr. Mazeaup: The Cour de Cassa- 
tion has not in its decisions clearly 
adopted the theory of acquired rights. 

Mr. ANCEL: There can be no doubt 
that this doctrine has in recent years 
found its way into court decisions. 

Mr. Mazeavp: I do not know many 
decisions which have in so many words 
applied this theory of acquired rights. The 
decision of 1860 of the Cour de Cassation 
did not involve a question of acquired 
rights, but one of public policy. 

Mr. Nipoyet: From the _interna- 
tional point of view this theory assumes 
a much broader recognition of rights. 
When our law does not govern, how can 
we be affected by the fact that a right has 
arisen under a law which we declare to 
be applicable. If a foreign country allows 
by its laws certain rights to arise why 
should we not recognize them? The text 
of article 25 [now article 21] is necessary 
because without it one could reason as 
follows: “‘A right can be validly acquired 
abroad only under the law which the 
French law recognizes as applicable,” 
and this would be excessive. 

Mr. Mazeaup: And I am saying that 
you only add an additional complication 
to the theory of conflict of laws. 

Mr. Nrsoyvet: Not at all, the two 
theories are independent. 

PRESIDENT: Do the members of the 
commission approve of article 25 [now 
article 21] as it is written? 
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Mr. De Lapanouse: I do not see any 
objections. 

Mr. ANCEL: Nor do I. 

PRESIDENT: Nor do I.?! 


Mr. Nisoyet: A judge normally ap- 
plies the law of his country. If, for exam- 
ple, in matters of status he applies foreign 
law this represents, after all, a certain 
sacrifice on his part.... 

Mr. AnceEt: I do not believe that, 
when one applies a foreign law, one ac- 
tually makes an act of international 
courtesy or even a sacrifice of French 
sovereignty, for French sovereignty does 
not, it seems to me, consist in always 


the system of conflict of laws which seems 
best and because French law thinks that 
the legal situation under consideration 
should be governed by the foreign law— 
French law accepts the best legislative so- 
lution. French law clearly withdraws be- 
cause of its own decision, for French law 
is, under normal circumstances, always 
applicable in France. French law does not 
withdraw to make a sacrifice, but in order 
to administer the best justice, because, in 
the hypothesis under consideration, the 
preferable solution consists in the appli- 
cation of a rule of foreign law... . 

Mr. NiBoyetT: The two ideas are not 
incompatible. Normally the laws of a 
country are made to be applied in that 
country and when one applies the law of 


applying French law. When in a given a foreign country, one goes a little outside 
case French law declares a foreign law the ordinary. One does it because it 
applicable, it does this because it follows appears to be just. 


Iil 


Various aspects of the French approach to conflicts problems as evidenced 
in the Draft Law are likely to present difficulties for a reader familiar only with 
American conflicts law. These aspects are, in particular: the role played by na- 
tionality in determining the applicable law; nationality as basis for jurisdiction; 
the exequatur proceeding for the enforcement of foreign judgments. 

In France, as in most countries of continental Europe*®, the law to govern 
“status” and capacity” is taken to be the national law rather than the law of 
the domicile*, which is held to regulate such questions in most countries of the 
New World. Article 27 of the Draft Law, in providing that “the status and ca- 
pacity of persons are governed by their national law,” continues the present 
law, expressed for French nationals in article 3 (3) of the Civil Code. This prin- 
ciple has not gone without challenge in recent years. France has tended to be- 


24 [1949-1950] Travaux de la Commission de Réforme du Code Civil (1951) 538-41. 

25 Td. 578. 

26 See Rabel, op. cit., supra note 1, at 113. 

27 For the differences in the meanings assigned to these terms in the various systems, see 
Kuhn, Comparative Commentaries on Private International Law (1937) 115; Rabel, op. cit., 
supra note 1, at 101. 

28 It should be noted that the concept of domicile in French law is not the same as in the 
common law. ‘‘The central thought of domicil, according to this article [102 of the Civil Code], 
is the ‘principal establishment,’ whereas in Anglo-American law the court tends to predicate 
the existence of a domicil upon the notion of ‘home.’ The concept of domicil in the two sys- 
tems is, therefore, not identical... .” Lorenzen, ‘“‘French Rules of the Conflict of Laws,” 
36 Yale L. J. (1927) 731, 732. See also note 8 to the translation of the Draft Law at p. 419 
infra. 
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come a country of immigration” and proposals have been made from time to 
time to substitute the law of the domicile for the national law*®. The second 
paragraph of article 27 of the Draft Law now makes such a substitution, but it 
is limited to the case of ‘‘. . . foreign nationals who have had their domicile in 
France for more than five years...”. The result of article 27 is thus to recog- 
nize the law of the domicile when this has the effect of extending the sphere of 
application of French law but to continue the traditional principle of nationality 
when recognition of the law of the domicile would result in restricting the sphere 
of application of French law. 

Nationality plays a dominant role also in a field where the American lawyer 
would not expect to find it at all— in the matter of jurisdiction. Our rules of 
jurisdiction and those of France differ fundamentally. To begin with, in French 
law service of process within the state does not confer jurisdiction.*' Again, 
jurisdiction quasi in rem® is a concept unknown to French law. General provi- 
sions on jurisdiction in the international sense are presently not found in the 
written French law, except for articles 14 and 15 of the Civil Code, to be dis- 
cussed later. Venue provisions are given in the Code of Civil Procedure*. Their 
basic principle is the Roman law rule that the defendant is to be sued at his 
domicile**. This holds true even in actions relating to status and to family rela- 
tions. A number of exceptions to the rule have been developed, however. For 
example, in matters involving immovable property the action must be brought 
where the land is located. In tort cases, the action may also be brought 
where the wrongful act was committed. These venue rules are presently used 
to determine jurisdiction in the international sense when articles 14 and 15 of 
the Civil Code do not apply. They have now been codified in the Draft Law. 

Without regard to general rules on jurisdiction in the international sense, 
articles 14 and 15 of the Civil Code furnish special jurisdictional rules for cases 

29 In supporting a draft decree-law proposed by Prof. Niboyet in 1939 (see p. 408 supra, 
which would have amended article 3 (3) of the Civil Code to make the law of the domicile, 
rather than the national law, the law governing status and capacity of persons, the Executive 
Council of the Société de Législation Comparée pointed to the presence in France at that 
time of more than two million resident aliens. See [1938-1939] Travaux du Comité Francais 
de Droit International Privé (1946) 71. 

9 See n. 29 supra; see also Niboyet, Manuel de Droit International Privé (1928) 737; Cassin, 
“La nouvelle conception du domicile dans le réglement des conflits de lois,’ 34 Recueil des 
Cours de l’Académie de La Haye (1930) 737; 3 Niboyet, Traité de Droit International Privé 
Francais (1944) 211; 5 id. (1948) 278; Batiffol, Traité Elémentaire de Droit International 
Privé (1949) 398, n. 2 (further references); Delaume, “Les conflits de lois et de juridictions 
en matiérede divorce, de séparation de corps et de nullité de mariage en Droit Frangais,” 4 
Revue Hellénique de Droit International (1951) 261, 283. 

3} See Nussbaum, Principles of Private International Law (1943) 192-204. 

® For discussion of quasi in rem jurisdiction, see Goodrich, Conflict of Laws (3d ed. 1949) 
176-183. Cf. Pennoyer v. Neff, 95 U. S. 714 (1877). 

3 Articles 59 and 420 of the Code of Civil Procedure, discussed in Lorenzen, loc. cit. supra 
note 28, at 738. 


** Actor sequitur forum rei. 
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where a French national is plaintiff or defendant. French courts have jurisdic- 
tion over any action involving rights in personam and rights in movables in 
which a French national is a party. French nationality, in a sense, confers 
jurisdiction on the French courts*. Under article 14%, aliens, even not residing 
in France, may be sued in French courts by French nationals, whether or not 
the cause of action is connected with France. For suits against French nationals, 
French courts have jurisdiction under article 15°” when the plaintiff is an alien, 
whether the cause of action has a connection with France or not; and because 
of article 15, recognition has been refused to judgments rendered abroad if the 
French national did not expressly or by implication waive his right to be sued 
in France®, 

Article 15 reappears in the Draft Law as article 90* but with the objection- 
able aspect of it eliminated. Foreigners are allowed but not required to bring 
actions, involving rights in personam or rights in moveables, against French 
nationals in French courts even in the absence of any other basis for French 
jurisdiction. The substance of article 14 reappears as article 89 of the Draft 
Law”. French nationals may sue in the French courts even though the general 
principles of jurisdiction give no jurisdiction to French courts. This provision 
is of considerable practical importance in at least two classes of cases: first, 
where a French plaintiff seeks a money judgment he can bring an action before 
French courts if the defendant has, or may acquire property in France; second, 
in litigation involving status, especially suits for divorce, a French plaintiff can 
use this article to obtain a divorce which will be valid in France even though 
it may not be recognized by the state in which the parties resided as man and 
wife. In the great debate on article 14, which took place in the Comité Frangais 
de Droit International Privé on the 27th of January 1936", the proposal had 
been made by many of the participants that new jurisdictional bases, presently 
missing in France but in existence elsewhere, as, for example, quasi in rem 
jurisdiction (forum arresti), be added to the general principles of jurisdiction, 
in order to dispense with the much criticized article 14. The discussion of the 


35On the bearing of domicile and nationality upon jurisdiction, see Nussbaum, op. cit., 
supra note 31, at 200. 

36 According to article 14 of the Civil Code, “An alien, even not residing in France, may 
be summoned by the French court for the fulfillment of obligations contracted by him in 
France towards a French person. He may be called before the French courts for obligations 
contracted by him in a foreign country towards French people.” The French national need 
not be domiciled in France. M. v. M. Cass. req., 29 avril 1931 (D. H. 1931. 313, S. 1931. 
I. 274); Batiffol, op. cit., supra note 30, at 696. 

37 Under article 15, “A Frenchman may be called before the French courts for obligations 
contracted by him in a foreign country, even towards an alien.”’ This has been construed by 
the French courts as meaning ‘“‘must be called.” See Batiffol, loc. cit. 

38 References in Batiffol, op. cit., supra note 30, at 773; Lerebours-Pigeonniére, Précis de 
Droit International Privé (5th ed. 1948) 371. 

39 Page 428 infra. 

40 Tbid. 

41 [1935-1936] Travaux du Comité Francais de Droit International Privé (1937) 44-69, in 
particular 55-56. 
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new article 89, which is set out below, of the Draft Law in the Commission for 
the Reform of the Civil Code does not answer the question why it was found 
preferable to continue a rule recognized as both exorbitant and internationally 


ineffective, rather than to introduce the suggested substitutes. 


PRESIDENT [DE LA MORANDIERE]: 
In my youth the writers were rather hos- 
tile to the maintenance of this rule. It is 
true that euphoria ruled in international 
relations. Do these articles really have 
great practical importance? Are they 
often and deliberately used by French 
nationals? I ask the judges. 

Mr. AnceLt: I do not believe that 
these articles are very often applied; how- 
ever, the rule is a traditional one. Under 
present conditions its maintenance can 
easily be understood. In a world better 
ordered than our own, one in which inter- 
national relations were normal, such a 
rule would seem archaic. 

PRESIDENT: I believe that this was the 
thought of the Sub-Commission which 
retained this rule without enthusiasm, 
regretting that the present state of inter- 
national organization did not permit its 
abandonment. 

Did Mr. Lyon-Caen, who presided 
over the Sub-Commission, oppose the 
maintenance of this privilege? 


Mr. Lyon-CAEN: No, there is no ob- 
jection. 

PRESIDENT: This privilege makes it 
possible to bring an alien before judges 
who are not his regular judges and to 
have the matter adjudicated in France 
because French interests are involved. It 
can be taken for granted that the judg- 
ment will not be given an exequatur in 
the foreign country, but the rule is of 
practical importance when the alien has 
property in France. 

Mr. ANCEL: In practice this is the 
only situation of an action brought before 
French courts under this rule. 

PRESIDENT: The fact that the stranger 
has property in France justifies, to a cer- 
tain extent, the taking of jurisdiction by 
French courts; it makes it possible to 
avoid the delays and complications in- 
volved in getting an exequatur for a 
foreign judgment. Therefore, a_ valid 
reason exists for maintaining the prin- 
ciple.*” 


The so-called exequatur proceeding, regulated in articles 101 to 114 of the 





Draft Law, also suggests a few comments, as it has no counterpart in our law. 
In France, foreign judgments are generally not enforced by the common law 
technique of bringing an action upon the foreign judgment. Instead, the foreign 
judgment can be directly executed after it has been clothed with an exequatur 
by a court in France*. The conditions for obtaining an exequatur are now re- 
stated in the Draft Law. 

The exequatur system, applied in many civil law countries“, and its counter- 
part in Great Britain, the registration system for foreign judgments, have the 
advantage over the American practice that they are more expeditious and, 
normally, less expensive. On the other hand, the American system, in which 
the courts usually give conclusive effect to judgments rendered by a foreign 


* [1949-1950] Travaux de la Commission de Réforme du Code Civil (1951) 730. 

§ See Lorenzen, loc. cit., supra note 28, at 750. 

“See Kuhn, op. cit., supra note 27, at 105; Nussbaum, oP. cit., supra note 31, at 229; Loren- 
zen, “The Enforcement of American Judgments Abroad,” 29 Yale L. J. (1919) 188, 196. 

*’ Foreign Judgments (Reciprocal Enforcement) Act, 1933, 23 Geo. 5, c. 13. See Read, 
Recognition and Enforcement of Foreign Judgments in the Common Law Units of the British 
Commonwealth (1938) 299; Yntema, “The Enforcement of Foreign Judgments in Anglo- 
American Law,” 33 Mich. L. Rev. (1935) 1129. 
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court with jurisdiction‘®, is more favorable to the foreign judgment creditor 
than is French law which assigns to the exequatur court the right and duty 
to check whether the case was properly decided abroad as to the facts and the 
applicable law. This right of control, which many of the exequatur countries 
do not assume’, has been waived by France in treaties on reciprocal enforce- 
ment of foreign judgments concluded with various countries, including Great 
Britain, Belgium, Italy, and Switzerland®. 

While the right of the exequatur court to pass on the merits of the foreign 
decision is traditional French law, the requirement of existence of reciprocity 
in the Draft Law is an innovation. A critical analysis of this new requirement 
from the point of view of holders of American judgments has appeared else- 
where®, 


IV 


Until such time as substantial uniformity is achieved between the laws of 
various countries, study of the foreign systems of conflict of laws is of obvious 
practical and theoretical importance. It is hoped that the presentation of the 
new French Draft Law will encourage and assist American legal scholars to 
make such studies of the French approach to conflicts problems and of the Draft 
Law itself. Only from such studies can emerge the understanding necessary 
for the adoption of uniform conflicts rules. The adoption of such rules for areas 
of international legal relations in which there is a real need for conformity 
would, of course, be highly desirable in view of the political and economic de- 
velopments of the twentieth century. 

KURT H. NADELMANN ARTHUR T. VON MEHREN 


DRAFT LAW ON PRIVATE INTERNATIONAL LAW! 


Translated and Annotated by Kurt H. Nadelman and Arthur T. von Mehren 


TABLE OF CONTENTS 


Chapter Article 
rE 0 50 Senos csc ag eeanagerutehecc sav cee Ral uacheiom aioe woke 1-12 

I. General Provisions.......... NRE RP OND Va ee ard APRA? 1-3 

EE, SUAS Or BOA PORBOMS «x goose 56 ois cose essa ee sone 4-12 


46 Goodrich, Conflict of Laws (3d ed. 1949) 605; “Reese, The Status in This Country of 
Judgments Rendered Abroad,” 50 Col. L. Rev. (1950) 783. 

47 See authors referred to in note 44, supra. 

#8 The Convention of Jan. 18, 1934, with Great Britain may be found in 171 League of 
Nations Treaty Series (1936) 183; English S. R. & O., 1936, Vol. I, No. 609 (Schedule), p. 
1506. 


49 Nadelmann, ‘“Reprisals Against American Judgments?,” 65 Harv. L. Rev. (1952) 1184. 

1 As adopted by the Commission for the Reform of the Civil Code, April 5, 1951. Permis 
sion to make and publish a translation of the Draft Law has been given to the authors by the 
French authorities. For the French text of the Draft Law, see [1949-1950] Travaux de la 
Commission de Réforme du Code Civil (1951) 801-21 (hereinafter cited as Travaux). 








IT] 


VI 


sal 
ex 
wi 


an 
tif 











DOCUMENTS 417 
Chapter Article 
II. Domicile in International Relations. 13-18 
III. International Conflicts of Laws 19-61 
E: General Provisions... . 6.65. 6 .ccc ssaweoaas 19-26 
II. Status and Capacity 27-36 
1. Provisions Common to this Section. 27-28 
2. General Protective Incapacities. .. . , 29 
3. Marriage, Divorce, and Separation. ... 30-33 
4. Filiation. ’ 34-35 
5. Guardianship, Protection of Incapables Blase s 36 
III. Marital Property Regimes. ... 37-40 
IV. Lega Persons... ........... 41 
V. Police Laws, Torts, Laws Prescribing Publicity 42-45 
VI. Property 46-52 
VII. Law of Succession . ae eee scans SOS 
VIII. Bankruptcy and Judicial Liquidation rer eer . 56 
BOE I lon ccd prcetcces shoe GW Ruane Bbw ALS Sg Sipe 57-58 
X. Form of Nonauthentic Acts . 59-61 
IV. Jurisdiction of French and Foreign Officials............... 62-81 
fc. . GrawWH WO PARES. 5. i i ck ine sae aewen 62-67 
Acts drawn up by French Officials ne 62-65 
; Acts drawn up in France by Foreign Officials............ 66-67 
II. — drawn up in a Foreign Country..................... 68-76 
Acts drawn up by Foreign Officials 68-72 
- Acts drawn up abroad by French Officials................. 73-76 
III. Guardianship, Adoption, Legitimation...................... 77-81 
V. Jurisdiction of Drench Courts... . 5 ica cee wa nsenen 82-100 
z oe Based on Subject Matter dara 82-88 
. Nonexclusive Jurisdiction of French Courts............... 82-84 
: Exclusive Jurisdiction of French Courts................... 85-86 
3. Provisions Common to this Section Ake Museen kekoel 87-88 
II. Jurisdiction Based on Nationality of Parties................. 89-94 
III. Lack of Jurisdiction over Certain Defendants. ........... 95-99 
IV. Nonlitigious Jurisdiction ..... pa 100 
\I. Effect in France of Foreign Judgments and Arbitration Awards a 101-114 
i. Effect of Foreign Judgments........ 0.0.0... cc cee cen 101-108 
II. Effect of Foreign Arbitration Awards 109-114 
VII. General Provisions.............. 115 


CuapTer I. Status (Condition) 


oF ALIENS 


Section I. General Provisions 


Art. 1. An alien has in France the 
same rights as French nationals with the 
exception of political rights and rights 
which are expressly withheld by law.? 

Art. 2. In civil and commercial matters 
an alien who is either the principal plain- 
tiff or has intervened must furnish se- 


*See Civil Code, art. 11. 





curity (cautio judicatum solvi) to the 
French defendant upon request, unless 
the alien is domiciled in France* or 
possesses in France goods of sufficient 
value to assure the payment of costs re- 
sulting from, and damages awarded in, 
the proceeding. 


3’This changes the present law under 


which security is required from aliens even 
when domiciled in France. See Civil Code, 
art. 16; Travaux 457. 
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Art. 3. When the exercise of a right is 
made dependent upon reciprocity, orders 
issued jointly by the Ministers of Justice 
and of Foreign Affairs and published in 
the Journal Officiel will establish the list 
of states with which such reciprocity 
exists.4 Recourse to the Conseil d’Etat is 
permitted.® 


Section II. Status of Legal Persons 


Art. 4. Legal persons whose siége social 
(center of administration)® is in France 
have all the rights of French nationals. 
However, if they are in any way whatso- 
ever under the control of foreigners or of 
organizations controlled by foreigners, 
they have only the rights granted to 
aliens by the first article of this [draft] 
law. 

Legal persons whose siége social is 
abroad have only the rights granted to 
aliens by the aforesaid first article. How- 
ever, if they are in any way whatsoever 
under the control of French nationals or 
of organizations controlled by French 
nationals, they have all the rights granted 
to such nationals. 

Art. 5, Legal personality conferred 
upon business associations (sociétés) by 
the law of the country of their creation 
is recognized in France with the conse- 
quences defined by that law.’ 


4Under present law the existence of reci- 
procity is determined by the courts. There 
was considerable discussion in the Drafting 
Commission before it was decided to leave 
this matter to the executive for decision. See 
Travaux 458-61. 

5Thus the executive determination is 
subject to review by the highest administra- 
tive court. 

6For discussion of the concept of siége 
social see, Wolff, Private International Law 
(2nd ed. 1950) 297. 

7This article departs from present law. 
Under the Law of May 30, 1857, a foreign 
business association is not recognized in 
France until it has been authorized by a 
decree to do business in France. The pro- 
posed article is in line with the Draft Con- 
vention Concerning Recognition of the Legal 
Personality of Foreign Companies, Associa- 


Art.6. They may do business jp 
France unless such activity is contrary 
to public policy. : 

The doing of business in France by a 
foreign corporation or a class of such 
corporations may by decree be forbidden 
or made subject to authorization by the 
Minister of Commerce. 

Art. 7. The provisions of article 5 also 
apply to associations, unions (syndicats), 
and other organizations properly con- 
stituted abroad. With the exception of 
associations recognized in France as be- 
ing in the public interest, these organiza- 
tions may not, however, exercise in 
France their activities without a previous 
and individual authorization by an order 
of the Minister of Interior. The activities 
of an organization which lacks such an 
authorization may be terminated under 
the same conditions. 

Art. 8. Organizations of the type de- 
scribed in the preceding article, which 
are in any way whatsoever under the 
control of foreigners or of organizations 
controlled by foreigners, may not be 
constituted in France without first hav- 
ing been authorized by an order of the 
Minister of Interior. 

Organizations of this type constituted 
in France must, within the month fol- 
lowing the moment in which their man- 
agement passes under the control of 
aliens or of organizations controlled by 
aliens, demand such an authorization 
unless they have previously been recog- 
nized as being in the public interest. 

The nullity of organizations of the 
type described in paragraphs 1 and 2 
above for the lack of such an authoriza- 
tion will be pronounced by an order of 
the Minister of the Interior or, if the 
question arises in connection with a 
judicial proceeding, by the judicial au- 
thority. The Minister of the Interior 
will order their dissolution. 

Art. 9. Organizations coming under 
the preceding articles must request a 





tions, and Foundations, adopted by the 
Seventh Hague Conference on Private Inter- 
national Law (1951). For an English trans- 
lation, see 1 Am. J. Comp. L. (1952) 277-80. 





sel 
es 


gr 
ar 
ar 


dr 











DOCUMENTS 


separate authorization for each of their 
establishments (établissements) in France. 

Art. 10. The Minister of Interior may 
grant temporary authorizations under 
articles 7, 8, and 9, and he may withdraw 
any authorization given. 

Art. 11. Orders which refuse or with- 
draw authorizations granted under arti- 
cles 7, 8, and 9, as well as those which 
establish the nullity or order the cessa- 
tion of activities of organizations consti- 
tuted abroad or under the control of 
aliens, shall provide for all steps neces- 
sary to assure the immediate execution 
of their provisions and, when appropriate, 
the liquidation of the assets of the group 
or establishment. 

When a liquidation has been ordered, 
the president of the civil court of the 
place of the siége of the organization or 
of its establishment appoints, at the re- 
quest of the interested minister, a cus- 
todian. The proceeds of such a liquida- 
tion shall be paid into the public treasury 
for distribution to an organization having 
similar purposes. 

Art. 12. Any person who, in any ca- 
pacity whatsoever, manages a corpora- 
tion, an association, a union, or another 
organization or participates in its man- 
agement, and does this in violation of 
articles 6 through 11 of the present law 
shall be punished by imprisonment of 
from 1 to 5 years and by a fine of from 
100,000 to 20,000,000 francs. The same 
penalties apply if such a person fails to 
furnish to administrative authorities the 
information which they are authorized 
to demand pursuant to provisions of an 
administrative regulation or makes false 
statements. 


CuHapteR II. DomiciLeE IN 
INTERNATIONAL RELATIONS 


Art. 13. Except when the following 
articles are applicable, the determination 
of domicile in international relations is 
governed by the provisions of article — 
and following of the Civil Code.’ 


SA change in the definition of domicile 
contained in the Civil Code has been pro- 
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Art. 14. An alien is domiciled in France 
if he has his principal residence or exer- 
cises a principal professional activity 
there. 

This provision is not applicable to an 
alien who carries out duties for a national 
or international public organization. 

Art. 15. A minor who has a domicile 
in France retains it so long as he continues 
to have his principal residence in France 
even though the individual who has 
parental authority over his person is no 
longer domiciled in France.® 

The same also applies in the case of a 
person judicially declared to be mentally 
deficient or of unsound mind (interdit) 
when his guardian ceases to reside in 
France. 

Art. 16. A married woman of French 
or foreign nationality acquires or retains 
a domicile in France if she personally 
fulfills in France the conditions prescribed 
by articles — and — of the Civil Code 
even though her husband is domiciled in 
another country.” 





posed by the Commission. The relevant parts 
of articles 102 and 103 of the Civil Code now 
provide as follows: Art. 102 “The domicile 
of every Frenchman is, so far as the exercise 
of his civil rights is concerned, at the place 
where he has his principal establishment.” 
Art. 103 “A change of domicile is effected by 
establishing one’s actual residence in another 
place, coupled with the intention to fix at 
this place one’s principal establishment.” 
The proposed articles read as follows: Art. 1 
“The domicile of every physical person is at 
the place where he has in fact his principal 
residence.”’ Art. 2 “When the principal resi- 
dence can not be established with cer- 
tainty, his domicile is at the place where he 
exercises his principal professional activity.” 
See Travaux 788-89; [1950-1951] Travaux de 
la Commission de Réforme du Code Civil 
(1952). The proposed change will remove the 
subjective element from the concept of domi- 
cile. 

*This represents a change from present 
French law. See Travaux 500-02. 

This rule is new. Cf. art. 108 of the 
French Civil Code. It was adopted after pro- 
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Art. 17. A French national who estab- 
lishes his principal residence abroad does 
not lose his domicile in France if he 
carries out oificial duties conferred upon 
him by a French or international public 
organization. 

Art. 18. Every French national is con- 
sidered to have, even when he has his 
principal residence abroad, a domicile in 
France for those rights which are gov- 
erned [under French law] by domicile." 

This domicile is at the place of his 
birth, or if he were not born in France, 
at the town hall of the first arrondisse- 
ment of Paris unless, by a declaration 
made to the French consul at the place 
of his principal residence, the French 
national has indicated another residence 
as the place of his domicile in France.” 


CHAPTER III. INTERNATIONAL 
ConFLICTsS OF LAWS 


Section I. General Provisions 


Art. 19. The provisions of the present 
chapter determine the respective spheres 
of application of French law and of 
foreign law. 

Art. 20. However, if the foreign law 
applicable according to the French con- 
flicts rules does not consider itself ap- 





tracted discussion. See Travaux 504-16. It 
does not apply to the reverse situation of a 
woman who leaves France and whose hus- 
band retains his domicile in France. See id. 
508-10. Compare for the development in the 
United States, the Restatement of Conflict 
of Laws (1934) §§27 and 28 with Restatement 
of the Law, 1948, Supplement (1949) 87-88. 

Article 18 was suggested as early as 
1929 by the French Foreign Office. See 
Travaux 795-97. It is a departure from 
present law. 

2Tt was proposed to add to this Chapter 
another article reading as follows: “The law 
of the foreign country in which it is alleged 
domicile exists governs exclusively the deter- 
mination of the existence of such a domicile.” 
See Travaux 797. After discussion it was de- 
cided to leave the determination of this con- 
troversial question to the courts. See id. 797- 


800. 


plicable, the foreign law, if any, to which 
this law refers shall be applicable if jt 
considers itself applicable, otherwise 
French law shall apply.” 

Art. 21. Unless French law applies, 
juridical situations, created abroad pur- 
suant to a foreign law which considers 
that it governs the situation, produce 
their effects in France." 

Art. 22. Characterizations necessary 
for the solution of a conflict of laws, 
including characterization of property, 
shall be made by French law except 
where, pursuant to the provisions of 
article 20, the conflict is resolved by the 
application of a foreign law. 

Art. 23. Provisions of foreign statutes 
(législations étrangéres) which are con- 
trary to French conceptions of public 
policy! in the field of international 
relations are inapplicable in France.!* 

Art. 24. The construction of foreign 
The version of this article proposed 
by the Sub-Commission would have per- 
mitted renvoi in the second degree. See Tra- 
vaux 527. After a full discussion of the prob- 
lem, it was decided to accept the principle 
of renvoi but with a limitation to a single 
reference. See id. 528-38. Article 20, as it 
now reads, is in line with present French 
law. Cf. Draft Convention to Determine Con- 
flicts between the National Law and the Law 
of the Domicile, adopted by the Seventh 
Hague Conference (1951). For an English 
translation, see 1 Am. J. Comp. L. (1952 
280-281. 

14Compare Niboyet’s theory of inter- 
nationally efficacious rights. See Niboyet, 
“Territoriality and Universal Recognition of 
Rules of Conflict of Laws,” 65 Harv. L. Rev. 
(1952) 582, 592, n. 9; Travaux 538-42 (see 
supra, pp. 410-412). 

Tt was stressed in the discussions that 
public policy in international relations might 
not be the same as public policy in internal 
relations. See Travaux 550. 

This article as now drafted would 
seem to contemplate only statutory law and 
does not consider the possibility of case law 
which violates French conceptions of public 
policy. 
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law (lois) can not form the basis of a 
pourvoi en cassation.” 

Art. 25. One may not rely upon a 
juridical situation created pursuant to a 
foreign law which was only rendered 
applicable by a fraud on French law. 

Art. 26. The law of the place of regis- 
tration of seagoing vessels and of air- 
planes is applicable to everything which 
happens on board whenever the terri- 
torial law governs, subject, however, to 
the laws applicable in ports and airports. 


Section II. Status and Capacity 


Paragraph 1. 
this Section 

Art. 27. The status and capacity of 
persons are governed by their national 
law.!8 

However, [the status and capacity of] 
foreign nationals who have had their 
domicile in France for more than five 
years are governed by French law. 

Art. 28. The national law of a state- 
less person is considered to be that of the 
place of his habitual residence. 

Paragraph 2. General Protective Inca- 
pacities 

Art. 29. A contract concluded in 
France by an alien who is without legal 
capacity under the applicable foreign law 
but is capable under French law, is valid 
if it was concluded with a person who, 
without imprudence on his part,!® was 
unaware of this incapacity. 

The same principle applies to a con- 
tract concluded abroad by a French 


Provisions Common to 


"The pourvoi en cassation brings a case 
before the highest French civil court, the 
Cour de Cassation, for a review which is 
limited to questions of law. It is now well- 
established in France that the construction 
of foreign law is a question of fact. The draft 
proposed by the Sub-Commission allowed 
review by the Cour de Cassation where a 
gross error in the application of foreign law 
had been made. See Travaux 550-54. 

There was a substantial discussion of 
the respective merits of nationality and domi- 
cile before article 27 was adopted. See Tra- 
vaux 562-65. 

"See Travaux 564. 
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national who is incapable under French 
law but is capable under the law of the 
country in which he entered into the 
contract. 

Paragraph 3. 
Separation 

Art. 30. The requirements for validity 
of a marriage, other than formal require- 
ments or requirements relative to its 
celebration, are governed for each of the 
future spouses by the law which governs 
his status. 

Art. 31. When one or more require- 
ments for validity of a marriage cele- 
brated in France, but normally governed 
by a foreign law, are disregarded for 
reasons of [French] public policy, the 
requirements for validity of this marriage 
are governed by French law. 

Art. 32. The effects of marriage, di- 
vorce, and separation are governed for 
both spouses by French law when the 
status of one of the spouses is governed 
by French law. 

Art. 33. The effects of marriage, as 
well as divorce and separation, are gov- 
erned by French law when the marriage 
of the spouses, validly celebrated in 
France, is not recognized for reasons of 
substance or form in the foreign country 
whose law governed their status at the 
time of marriage. 

Paragraph 4. Filiation 

Art. 34. Legitimacy and paternity 
(filiation légitime ou naturelle) are gov- 
erned by French law whenever the status 
of one of the parents or of the child is 
governed by this law. 

When the status of none of these per- 
sons is governed by French law, legiti- 
macy and paternity are governed by the 
foreign law applicable to the status of 
the child. 

Art. 35. The preceding provision also 
applies to legitimation, adoption, and 
legitimation by adoption. 

Paragraph 5. Guardianship, Protection 
of Persons without Capacity 

Art. 36. French law governs guardian- 
ship and the measures of protection of 
persons whose status and capacity are 
governed by this law. 


Marriage, Divorce, and 
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Section III. Marital Property Regimes 


Art. 37. The marital property regime 
of spouses who have married without a 
contract [specifying the regime] is gov- 
erned by the law which governed their 
status at the time of marriage. 

When this law is not common to both”? 
or when this law does not recognize the 
marriage as valid, the marital property 
regime is governed by the law of the place 
of celebration of marriage.” 

When the spouses contract marriage 
before a diplomatic or consular repre- 
sentative, their marital property regime 
is governed by the law of the country 
represented by this official. 

Art. 38. The provisions of the marriage 
contract relative to property are gov- 
erned by the law chosen by the contract- 
ing parties and, in the case of doubt as to 
their intentions, either by the law which 
governs their status or by the law of the 
place of celebration of marriage, in ac- 
cordance with the distinctions made in 
article 37. 

Art. 39. The law which governs the 
marital regime, whether statutory or 
contractual, determines whether the 
spouses can modify this regime during the 
marriage. 

Art. 40. Alien spouses, who during 
their marriage both acquire French na- 
tionality, may, within one year and sub- 


20In cases where the parties are from 
different states of a federal state, each of 
which has its own substantive law, the 
propriety of this reference to the place of 
celebration of marriage would seem highly 
questionable, at least in the case where the 
two states have the same marital property 
regime. The discussion does not indicate that 
this problem was considered. See Travaux 
594-99. This criticism is also applicable to 
cases in which the parties are from different 
countries each of which has the same marital 
property regime. 

21The Commission adopted this rule be- 
cause of a desire to have a simple test in- 
stead of the often complicated test of first 
marital domicile now applied, in many of 
these cases, by the French courts. See Tra- 
vaux 594-99. 


ject to the rights of third parties, adopt a 
marital contract which is in accordance 
with the provisions of the Civil Code, 

The existence of such a marital con- 
tract shall, at their request, be men- 
tioned on their marriage record if they 
were married before a French authority 
or if their marriage record has been de- 
posited in France. Otherwise, an entry 
will be made in a special register at 
Paris to be kept at the town hall of the 
first arrondissement. 

If such publicity has not been given, 
the new marital contract will not defeat 
rights of third parties. 

If spouses, who have not concluded a 
marital contract, do not avail themselves, 
during the period contemplated by the 
first paragraph, of the possibility there 
given, the statutory marital regime of 
French law will for the future auto- 
matically take the place of their former 
regime, subject to the rights of third 
parties. 


Section IV. Legal Persons 


Art. 41. The rules governing the for- 
mation and the functioning of legal persons 
are those of the law of the country in 
which they possess their siége social, 
subject to regulations issued under the 
police power of any country in which they 
operate or acquire property. 


Section V. Police Laws, Torts, Laws 
Prescribing Publicity 


Art. 42. Police laws (lois de police) 
govern all facts which occurred within 
the territory.” 

Art. 43. Tort liability is governed by 
the law of the place where the damaging 
fact occurred. 

Where a civil action [for damages] is 
brought in a French criminal court [in 
connection with penal proceedings] the 
civil action is governed by French law.” 


22 Cf. Civil Code, art. 3. 

23Under French law the victim may ask 
for civil damages in connection with a crimi- 
nal proceeding. See Code of Criminal Pro- 
cedure, art. 1 (2). For a discussion of this 
see Lapie, “The Partie Civile in the Criminal 
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Art. 44. Unjust enrichment, payment 
of the “not due” (indi) and negotiorum 
gestio are governed by the law of the place 
where they took place and, if this law can 
not be determined, by the law of the 
domicile of the debtor. 

Art. 45. Measures to ensure publicity 
prescribed for police purposes by the 
laws of a state are applicable to all facts 
which have happened and to all acts 
which have been done within the territory 
of that state. 


Section VI. Property 


Art. 46. Tangible property (biens cor- 
porels) is governed by the law of the 
situs. 

Art. 47. Transactions involving choses 
in action (titres de créance) are governed 
by the law of the domicile of the debtor. 

However, in the case of an instrument 
(titre) which can only be transferred 
through an entry in a transfer book, the 
applicable law is that of the place where 
the transfer book is held; failing this, the 
law of the siége of the establishment 
which has issued the instrument. 

If the instrument is payable to bearer 
or to order, the applicable law is that of 
the place where the instrument is located 
at the moment of the transaction. 

Art. 48. A fonds de commerce is gov- 
erned by the law of the place of its princi- 
pal establishment. 

Art. 49. Rights of industrial property 
are governed by the law of the place of 
their creation. 

Rights of literary and artistic property 
are governed by the law of the place of 
the first edition of the work involved; in 
the absence of an edition, by the national 
law of the author. 


Law of France,” 10 J. Comp. Leg. and Int. 
Law (3rd ser. 1928) Pt. I, p. 33. 

*i Fonds de commerce, presently governed 
by the Law of March 17, 1909, are in a pro- 
posed revision defined as follows: ‘‘All mov- 
able property used for (affectés d l’exercice) 
commercial activity. A fond de commerce 
necessarily includes the good will (clientéle). 

..” See 3 Travaux de la Commission de 
Réforme du Code de Commerce (1952) 429. 


Art. 50. Seagoing vessels, nonseagoing 
vessels, and airplanes are governed by the 
law of the place of their registration. 

Art. 51. The laws above indicated 
govern the regime of these various kinds 
of property, and in particular: possession, 
ownership, rights in rem (droits réels), un- 
divided ownership in an_ inheritance, 
division, insofar as it puts an end to such 
undivided ownership, and the various re- 
quirements respecting publicity. 

Art. 52. Liens and other rights giving 
priority (les priviléges) with respect to 
the properties enumerated in articles 46 
to 50 are governed by the law of the place 
where the attachment is made or, more 
generally speaking, by the law of the 
place where such rights are exercised. 


Section VII. Law of Succession 


Art. 53. Succession, whether intestate 
or testamentary, is governed: 

1. For immovables, by the law of the 
situs. 

2. For movables, regardless of their 
situs, by the law of the last domicile of 
the deceased. 

Art. 54. As an exception to the pre- 
ceding provision, the succession, whether 
intestate or testamentary, of a fonds de 
commerce is governed by the law of the 
place of its principal establishment.?® 

Art. 55. Whenever a succession in- 
cludes property in France and abroad 
and, with respect to the latter, one of the 
French heirs has been discriminated 
against solely because of his status as an 
alien, he may, before any distribution, 
first obtain from movable and immovable 
property in France the equivalent of 
that of which he was thus deprived. 


Section VIII. Bankruptcy and 
Judicial Liquidation 


Art. 56. French law governs bank- 
ruptcy and judicial liquidation of any 
merchant domiciled in France or having 
in France a principal residence, a com- 


%This assimilation of fonds de commerce 
to immovable property for conflicts purposes 
is new. See Travaux 635-41. 
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mercial or industrial establishment, or 
assets.?® 


Section IX. Contracts 


Art. 57. Subject to the laws of police 
and public order, contracts are, for the 
substantive requirements as to their 
validity (conditions de fond) and for 
limitations on freedom of contract (effets 
obligatoires), governed by the law chosen 
by the contracting parties with a legiti- 
mate interest in mind. 

When the parties have not clearly ex- 
pressed their intention, contracts are 
governed by the law of the place of con- 
tracting as defined by French law,” ex- 
cept that contracts relative to the estab- 
lishment and transfer of a right in rem in 
movable or immovable property are 
governed by the law of the situs of the 
property. 

Changes in the applicable law after the 
making of a contract apply to the con- 
tract in accordance with the rules of that 
law relative to the effect of such 
changes.?8 

Art. 58. Donations are, insofar as sub- 
stantive rules designed to protect heirs of 
the donor are involved, governed by the 
law which governs the succession. 


Tt should be noted that under French 
law only merchants can have the benefit of 
bankruptcy proceedings or judicial liquida- 
tion. See Commercial Code, art. 437; Law of 
March 4, 1889, art. 1. 

27At the present time, the Civil Code does 
not state any rule as to where a contract by 
correspondence is concluded, and the French 
courts treat this issue as a pure question of 
fact. The Sub-Commission’s draft originally 
provided as follows: “Contracts by corre- 
spondence are concluded at the place of ac- 
ceptance of the offer. Contracts by telephone 
are concluded at the place where the person 
is who accepts the offer.” See Travaux 662. 
The article was dropped because the draft 
of the new Civil Code regulates these ques- 
tions. See id. 662; [1950-1951] Travaux de la 
Commission de Réforme du Code Civil (1952). 

28This provision arose out of the prob- 
lems presented by the abrogation of gold 


Section X. Form of Nonauthentic Acts 


Art. 59. The law which governs the 
substantive requirements for validity of 
an act also determines whether this act 
must, for its validity or for purpose of 
proof, be made in the form of an authentic 
act (forme authentique)*® or in the form of 
a signed writing (forme sous-seing privé) 59 

That law also determines the rules 
which must be observed for signed 
writings. 

However, unless forbidden by that 
law, the form of the signed writing may 
be in accordance with the law of the place 
where the act is made. 

Art. 60. A French national may make 
a holographic will in a foreign country 
either in accordance with the forms pre- 
scribed by French law or in accordance 
with the forms permitted in the foreign 
country for private wills. 

An alien who makes a will in France 
may chose between the forms used in his 
country for private wills and those per- 
mitted in France for holographic wills.*! 

Art. 61. Formalities required for the 
establishment or transfer of rights in 
rem in movable and immovable property 
are governed by the law of the situs of 
the property. 


CHAPTERIV. JURISDICTION (CoM PETENCE) 
OF FRENCH AND FOREIGN OFFICIALS 


Section I. Acts drawn up in France 


Paragraph 1. Acts drawn up by French 
Officials 

Art. 62. Births and deaths occurring 
on French territory must, whatever the 
nationality of those concerned, be de- 
clared to the French office of vital 
statistics. 


clauses. See Travaux 659-62; cf. Niboyet 
loc. cit., n. 14 supra, 588. 

2 See Civil Code, arts. 1317-21. 

% See Civil Code, arts. 1322-32. 

31The recognition of the validity of all 
holographic wills made by aliens in France, 
regardless of the validity of such wills under 
the alien’s personal law, is new. See Travaux 


673-76. 
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Art. 63. Aliens may marry, and they 
mav recognize illegitimate children in 
the same ways as French nationals. 

An alien may marry in France before 
an official for vital statistics even though 
the law governing his status makes the 
validity of his marriage depend upon a 
religious ceremony. 

Art. 64. The marriage of an alien in 
France may be declared void if concluded 
with an intention to evade fundamental 
rules designed to ensure publicity pre- 
scribed by the law governing his status. 

Art. 65. Authentic acts concerning 
aliens may be drawn up by notaries or 
other qualified French authorities. In 
such cases the requirements of form pre- 
scribed by French law must be observed. 

Paragraph 2. Acts drawn up in France 
by Foreign Officials 

Art. 66. A marriage celebrated in 
France by a diplomatic agent or a consul 
of a foreign country in the forms in 
force in his country is valid if both spouses 
are nationals of that country.” 

Art. 67. Notarial acts between aliens 
drawn up by a diplomatic agent or a 
consul of a foreign country have only an 
evidentiary value in France; for purposes 
of execution they need an order of the 
president of the civil court of the district 
in which execution is to take place. 


Section II. Acts drawn up in a 
Foreign Country 

Paragraph 1. Acts drawn up by Foreign 
Officials 

Art. 68. Acts of vital statistics drawn 
up in a foreign country by qualified local 
officials are valid whatever the nation- 
ality of those concerned. 

Art. 69. A marriage between French 
nationals, or between a French national 
and an alien, is valid when celebrated 
abroad in the forms there used. Never- 


“This article does not validate a mar- 
riage between two nationals of a country 
performed by a diplomatic agent of another 
country whose government represents their 
country even if the marriage is performed 
pursuant to the forms prescribed by the law 
of their country. See Travaux 686. 
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theless, the marriage must be preceded 
by the posting in France of banns at the 
place of birth of each French spouse 
or, when the place of birth of a French 
spouse is not in France, at the town hall 
of the first arrondissement of Paris; but 
the absence of such a posting does not 
alone make the marriage void. 

Art. 70. The marriage abroad of a 
French national concluded with an in- 
tention to evade provisions of French 
law may be declared void. 

Art. 71. Acts of vital statistics con- 
cerning French nationals drawn up out- 
side of France by foreign officials are, 
either automatically or upon the request 
of the interested parties, entered by the 
French diplomatic agent or consul with 
territorial jurisdiction on the registers of 
vital statistics which he keeps. 

A summary of an act so entered is made 
in the margin of the register under the 
date of the original. 

When, because of a breaking-off of 
diplomatic relations or the closing of the 
diplomatic or consular post with terri- 
torial jurisdiction, entry can not be made 
as provided for in the preceding para- 
graphs, the act is provisionally deposited 
at the Ministry of Foreign Affairs which 
delivers official copies. As soon as cir- 
cumstances permit, this Ministry will 
take steps to ensure the entry of the act 
as prescribed above. 

Art. 72. Notarial acts concerning 
French nationals or aliens, drawn up 
abroad by qualified foreign officials, 
have only an evidentiary value in France; 
for purposes of execution they need an 
order of the president of the civil court of 
the district in which execution is to take 
place. 

Paragraph 2. Acts drawn up abroad 
by French Officials 

Art. 73. Acts of vital statistics con- 
cerning French nationals, drawn up 


abroad in the forms of French law by 
French diplomatic agents or consuls or 
by other French officials acting within 
the limits of their powers, have the same 
force as if they were drawn up in France. 

Art. 74. A marriage contracted abroad 
by two French nationals is valid if cele- 
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brated in the forms of French law by a 
French diplomatic agent or consul or 
any other qualified French official. 

The same rule applies to a marriage 
contracted between a French national 
and an alien in countries specified by 
decree. However, the marriage of a 
French woman and an alien can not be so 
celebrated if the woman renounces her 
French nationality pursuant to the pro- 
visions of article 94 of the French Na- 
tionality Code. 

Art. 75. A copy of the registers of 
vital statistics kept by French diplomatic 
agents and French consuls is sent at the 
end of each year to the Ministry of 
Foreign Affairs which keeps them and 
delivers copies of entries. 

When the act emanates from another 
French official, it is transmitted as pre- 
scribed by articles (60, 86, and 94) of the 
Civil Code. 

Art. 76. Notarial acts drawn up 
abroad, according to the forms of French 
law, by French diplomatic agents or 
consuls or any other qualified French 
official have the same force, including the 
right of execution, as if they had been 
drawn up in France. 


Section III. Guardianship of Minors and 
of Criminals Placed under Interdict 
(tutelle), Guardianship of Insane Per- 
sons (curatelle), Judicial Counsel for 
Spendthrifts and Mentally Defective 
Persons (conseil judiciaire), Adoption, 
Legitimation 


Art. 77. French judicial authorities 
have jurisdiction for the organization of 
any guardianship (tutelle) governed by 
French law under the provisions of article 
36 above. 

[French] diplomatic agents and consuls 
have, within the limits of the powers con- 
ferred upon them by custom or diplomatic 
treaties, jurisdiction to organize guardian- 
ships for French nationals who have their 
principal and permanent residence 
abroad. 

However, when the guardianship of a 
French national can not be organized 
by these officials, the judicial authority of 
the national’s last domicile in France 


has jurisdiction, but if his last domicile 
was not in France, the judicial authority 
of the place of his birth has jurisdiction, 
and, if his birth was not in France, the 
judicial authority of the first arrondisse- 
ment in Paris has jurisdiction. 

Art.78. The guardianship of aliens 
who are incapable and are subject to 
French law pursuant to the provisions of 
articles 27 and 28 above is under the 
jurisdiction of the French authorities, 
which shall provide for organization of 
such guardianships in accordance with 
the rules of French law. 

Art. 79. If the guardianship of an alien 
minor residing in France, in principle 
governed by his national law, is not 
organized by the authorities of his 
country, it may be temporarily organ- 
ized by French authorities in accordance 
with the rules of French law. 

Art. 80. French authorities have juris- 
diction over the organization of guardian- 
ships for criminals placed under inter- 
dict* whenever the person involved was 
convicted by a French tribunal. 

Art. 81. Action by French judicial 
authorities is necessary, even if the 
domicile of those concerned is outside 
France, in cases, governed by French 
law, of legitimation of a child after the 
marriage of his father and mother, eman- 
cipation, the establishment of a judicial 
counsel, adoption, and legitimation by 
adoption. In such cases, the authorities 
of the last domicile in France of any of 
the parties concerned have jurisdiction, 
but, if none of the parties were ever 
domiciled in France, the authorities of 
the place of birth in France of any of the 
parties have jurisdiction, and, if none of 
the parties were born in France, the 
authorities of the first arrondissement in 
Paris have jurisdiction. 


CHAPTER V. JURISDICTION OF 
FRENCH CourRTS 


Section I. Jurisdiction Based on the 
Subject Matter of the Litigation 


Paragraph 1. Nonexclusive Jurisdiction 
of French Courts 


33 See Penal Code, arts. 28, 29 and 30. 
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Art. 82. French courts have jurisdic- 
tion: 

1. In proceedings involving rights in 
personam (matiére personnelle),™ if the 
domicile or, in the absence of a domicile 
in France, the residence of the defendant 
is in France, or if the plaintiff proves 
either that no foreign court has jurisdic- 
tion or that none is accessible (peut étre 
saisi) ; 

2. In the case of a defendant second- 
arily obligated, if the action against the 
principal debtor is brought in France; 

3. In the case of a proceeding involving 
several defendants, if the French courts 
have jurisdiction on any ground whatso- 
ever over one of the defendants; 

4. If the proceeding is connected (con- 
nexité) with another proceeding pending 
before a French court. 

Art. 83. Unless there has been an elec- 
tion of domicile in favor of another French 
or a foreign court, the following pro- 
ceedings may be brought by the plaintiff 
before French courts: 

1. Those involving maintenance, if the 
domicile of the plaintiff is in France; 

2. Those involving contracts relative 
to supplies, services, letting, or letting of 
work and industry, if one of the parties is 
domiciled in France and the contract 
was either concluded or performed in 
France; 

3. Those involving commercial mat- 
ters, if the contract was concluded and 
the merchandise delivered in France or if 
the payment was to be made in France; 

4. Those involving delicts and quasi- 
delicts, where reparation for damage is 
sought, if the operative facts (faits con- 
stitutifs) occurred in France. 

Those involving maritime collisions, 
if one of the vessels proceeded immedi- 
ately after the accident to France or if 
the collision took place within French 
territorial waters; 

5. Those involving air navigation, if 
the damage occurred in France or if the 


For a discussion of the French dis- 
tinction between droits personnels and droits 
réels, see Amos and Walton, Introduction to 
French Law (1935) 16. 


airplane made its first landing, immedi- 
ately after the occurrence of the acci- 
dent, in France. 

Art. 84. Where French courts have 
jurisdiction pursuant to the provisions 
of the preceding article, venue (compé- 
tence territoriale) is determined by the 
rules of the domestic law.*® 

Paragraph 2. Exclusive Jurisdiction of 
French Courts 

Art. 85. French courts have exclusive 
jurisdiction [for the following proceed- 
ings]: 

1. Those involving rights in rem 
(matiére réelle)** in immovables, tangible 
movables (meubles corporels), and fonds 
de commerce, whenever the aforesaid are 
located in France; 

2. Those involving rights of industrial 
property and rights of literary or artistic 
property, when the aforesaid are under 
the protection of French law; 

3. Those involving successions, when 
French law governs pursuant to articles 
53 through 55 of the present law; 

4. Those involving business associa- 
tions, if the business association has in 
France either its stége or a branch 
(établissement), but in this latter case only 
for transactions concluded through that 
branch; 

5. Those involving bankruptcy, if the 
bankrupt debtor has in France his com- 
mercial domicile or, if his commercial 
domicile is not in France, if he has in 
France either a branch (éablissement) or 
assets; 

6. Those involving repayment of se- 
curities issued in France by foreign 
business associations or collectivités and 
payment of coupons of such securities; 

7. Those involving insurance, except 
maritime insurance: 

(a) If the insured is domiciled in 
France; 

(b) For damage to immovables and 
tangible movables (meubles par nature) 7 
if the damaged property is situated in 
France; 


% See Code of Civil Procedure, art. 59. 


36 See n. 34 supra. 
37 See Civil Code, arts. 527 and 528. 
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c) For personal injuries, if the injury 
occurred in France; 

8. Whenever a French police law or a 
French rule of public policy is to be ap- 
plied. 

Art. 86. In cases covered by the pre- 
ceding article, the French court which 
has jurisdiction is: 

1. For proceedings involving rights in 
rem (matiére réelle) and fonds de commerce, 
the court of the situs; 

2. For proceedings involving industrial 
and literary or artistic property, the 
court of the domicile of the defendant if 
his domicile is in France or, if he has no 
domicile in France, the court of the 
plaintiff’s domicile and, if the plaintiff 
has no domicile in France, the Tribunal 
de la Seine; 

3. For proceedings involving succes- 
sions, the court of the domicile of the 
deceased, if his domicile was in France, 
and, if he was not domiciled in France, 
the court of the situs of the property; 
and, if the property is located at different 
places, the court of such one of these 
places as the plaintiff may choose; 

4. For proceedings involving business 
associations, the court of the siége of the 
association or that of the branch through 
which the transactions giving rise to the 
litigation were concluded; 

5. For proceedings involving bank- 
ruptcy, the court of the domicile of the 
bankrupt debtor or, if the bankrupt 
debtor has no domicile in France, the 
court of one of his establishments in 
France, or, if the bankrupt debtor does 
not have an establishment in France, the 
court of one of the places where the 
bankrupt debtor has assets; 

6. For proceedings involving repay- 
ment of securities issued in France or of 
payment of coupons of such securities, 
thé Tribunal de la Seine, unless the 
parties have made an election of domicile 
in favor of another French court; 

7. For proceedings involving insurance, 
except maritime insurance: 

(a) For damage to immovables and to 
tangible movables (meubles par nature), 
the court of the place of the damage; 


(b) For personal injuries, the court of 
the place of the accident; 

(c) For other insurance the court of the 
French domicile of the insured; 

8. For proceedings involving police 
laws and rules of public policy, the court 
of the domicile of the defendant, or, if 
the defendant has no domicile in France, 
the court of the domicile of the plaintiff, 
and, if the plaintiff has no domicile in 
France, the Tribunal de la Seine. 

Paragraph 3. Provistons Common to 
This Section 

Art. 87. Domicile, as used in the pres- 
ent section, means domicile as defined in 
article — of the Civil Code. 

Art. 88. In international matters the 
plea of lis pendens as provided by article 
171 of the Code of Civil Procedure shall 
not be entertained by the French courts. 


Section II. Jurisdiction Based on the 
Nationality of the Parties 


Art.89. In proceedings involving rights 
in personam or rights in movables (en 
matiére personnelle et mobiliére), any 
French national and any legal person 
under French control may bring an ac- 
tion before a French court even though 
this court would not normally have 
jurisdiction under the provisions of 
articles 82 and following.*® 

Art.90 In proceedings involving rights 
in personam or rights in movables, any 
alien or any legal person under foreign 
control may bring before a French court 
an action against a French national or 
any legal person under French control 
even though this court would not nor- 
mally have jurisdiction under the pro- 
visions of articles 82 and following.” 

Art. 91. Waiver by the plaintiff of the 
benefits of the provisions of articles 89 
and 90 must be through actions or facts 
indicating a definite intention to this 
effect. 

Art. 92. The provisions of articles 89 
and 90 do not apply to proceedings in- 


38 See n. 8 supra. 
% Cf. Civil Code, art. 14. 
40 Cf. Civil Code, art. 15. 
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volving 
(partage). 
Art. 93. The court having jurisdiction 
in the preceding cases is that of the 
domicile in France of the plaintiff; if the 
plaintiff does not have a domicile in 


France, the court of his residence in 
France; and, if the plaintiff has no 
residence in France, the Tribunal de la 
Seine. 

Art. 94. The fact that all the parties 
are of foreign nationality is not alone 
sufficient for a refusal by the French 
courts to take jurisdiction. 


Section IIT. Lack of Jurisdiction in Civil 
Matters over Certain Defendants 


Art. 95. French courts have no juris- 
diction over foreign states, except with 
respect to obligations arising from activi- 
ties of industrial or commercial agencies 
of such states or, generally speaking, from 
interests of a purely private character. 

Art. 96. A diplomatic agent enjoys full 
immunity from French jurisdiction dur- 
ing the duration of his mission. This 
immunity ceases, when his mission 
terminates, even as to obligations con- 
tracted by the diplomatic agent during 
the period of immunity. 

The immunity of a diplomatic agent 
does not extend to his family or to his 
servants. 

Only the chief of a mission, counselors 
and secretaries of an embassy or of a 
legation, but no other persons attached 
to a diplomatic mission, have the benefit 
of the immunity from jurisdiction pro- 
vided for above. 

Art. 97. Sovereigns and chiefs of state 
have the benefit of immunity from juris- 
diction except for obligations which they 
contracted in a purely private capacity. 

Art. 98. The court’s lack of jurisdiction 
in the preceding cases involves public 
policy. In case of violation of the pre- 
ceding articles, the Minister of Justice 
may initiate proceedings to set aside such 
violation for excess of power (excés de 
pouvoir). 





“For the Commission’s discussion of this 
section, see Travaux 736-46. 
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A clear and nonequivocal waiver of 
this immunity is valid. 

Art. 99. International public organiza- 
tions, member states of a federal state, 
and the various agencies of foreign states, 
such as provinces, regions, cities, and 
public establishments, do not enjoy in 
France an immunity from the jurisdic- 
tion of French courts unless the contrary 
is provided by treaty. 


Section IV. Nonlitigious Jurisdiction 


Art. 100. Subject to the provisions of 
articles 77 through 81, a French court 
may, in connection with its nonlitigious 
jurisdiction, grant authorizations, per- 
missions, and approvals when French 
law is applicable and the authorities of 
the country of the principal resident of 
the applicant declare themselves to be 
without jurisdiction. 


CHAPTER VI. THE EFFECT IN FRANCE 
OF JUDGMENTS AND ARBITRATION 
AWARDS RENDERED ABROAD 


Section I. Effect of Foreign 
Judgments 


Art. 101. Foreign decisions in civil 
matters, whether rendered in litigious or 
nonlitigious proceedings, including judg- 
ments of a court with general criminal 
jurisdiction adjudicating a claim for 
civil damages® for a crime or misde- 
meanor,® can not form in France the 
basis for execution against property or 
persons unless clothed with an exequatur 
by the civil court of the place where exe- 
cution is sought. 

Art. 102. A foreign judgment does not 
have in France, in any matter, the effect 
of res judicata unless it has been clothed 
with an exequatur.“ 


“Cf. n. 23 supra. 


For the French distinction between 


crime and délii, see Penal Code, art. 1. 

44For discussion of the exequatur pro- 
ceeding, see Kuhn, Comparative Commen- 
taries on Private International Law (1937) 
105; Nussbaum, Principles of Private Inter- 
national Law (1943) 229; Lorenzen, ‘The 
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Art. 103. However, an interested party 
may avail himself of a judgment rendered 
abroad unless the judgment is chal- 
lenged.*® 

Art. 104. A court may grant an exe- 
quatur*® only after, either on its own 
motion or upon the request of the de- 
fendant, having verified: 

1. Whether jurisdiction over the liti- 
gation did not belong to a French court 
and whether the foreign court which 
rendered judgment had jurisdiction under 
the rules applicable in its own country.” 

The jurisdiction of a foreign court over 
a person secondarily obligated based 
solely on jurisdiction over the principal 
debtor, as well as jurisdiction of a foreign 
court over a defendant based solely on 
jurisdiction over one of the other de- 
fendants and jurisdiction of a foreign 
court based solely upon the connection 
of the proceeding with other litigation, 
does not deprive the French court of 
jurisdiction over those parties as to which 
they would otherwise have jurisdiction;** 

2. Whether, in cases where French 
law was applicable or French authorities 
had jurisdiction under articles 19 through 
81 above, the foreign court applied, 
where these articles so provide, French 
law or recognized the jurisdiction of the 
French authorities and where, pursuant 


Enforcement of American Judgments 
Abroad,” 29 Yale L. J. (1919) 188, 196. 

Under the present French law a foreign 
judgment in a matter of status does not re- 
quire an exequatur in order to be res judi- 
cata as between the parties. See Travaux 
750-52. 

‘*Because of the effects of articles 101 
and 102, this provision was added, but only 
after considerable discussion. See Travaux 
752-60. 

‘*If an exequatur cannot be obtained, 
the matter will have to be litigated de novo 
in France, and the foreign judgment has no 
res judicata effect in that litigation. 

47Under the present law, a French court 
will not grant an exequatur unless it finds 
that, under French conceptions of jurisdic- 
tion, the foreign court had jurisdiction. See 
Travaux 763-64. 

48 Compare article 82 of the Draft. 


to these articles, French law is not appli- 
cableand French authorities have no juris. 
diction, such is not the case, whether the 
foreign court applied the applicable law 
or recognized the authorities having juris- 
diction pursuant to the conflicts rules jn 
force in its country; 

3. Whether the proceeding was regular 
and whether the defendant was given 
the opportunity to defend; 

4. Whether a French court has not 
already rendered a decision in the matter, 
and whether litigation of the matter has 
not already been begun in a French 
court; 

5. Whether the case was properly 
decided as to the facts and the applicable 
law. 

The court has in this respect an un- 
limited power of control, but it can only 
grant or refuse an exequatur and may 
not modify the decision or extend it to 
persons not parties to the proceedings 
abroad. 

However, the court may grant exe- 
quatur for one or more of several issues 
which have been adjudicated in the de- 
cision. The court may also reduce the 
amount of the award.‘ 

In the proceeding for exequatur each 
of the parties may, in support of its posi- 
tion, invoke grounds (moyens, exceptions 
et fins de non-recevoir) which have ac- 
crued since the decision; 


“This paragraph clarifies the present 
law. See Travaux 767. 

50At present it seems doubtful whether 
grounds which could have been raised before 
the foreign court can be considered by the 
French court in an exequatur proceeding. 
See Travaux 766. The draft now limits the 
new grounds available in an exequatur pro- 
ceeding to those arising since the foreign 
decision. See id. 766-69. It would seem (see 
id. 768) that among such grounds would be 
the ground that the applicable statute of 
limitations has run against the claim since 
the foreign court rendered its decision. Thus 
the foreign decision would not interrupt the 
running in France of the statute of limita- 
tions upon the original cause of action. The 
bringing of the petition for an exequatur may 
toll the statute of limitations under article 
2244 of the Civil Code. 
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6. Whether the grant of an exequatur 
would violate public policy. 

Art. 105. Judgments rendered in a 
country where the decisions of French 
courts can not form the basis for execu- 
tion are not granted exequatur in 
France.*! 

The absence of reciprocity can be in- 
yoked only if it is established in the form 
provided by article 3 of this law.” 

Art. 106. For purposes of execution, a 

‘Present French law does not require 
reciprocity. See Travaux 769. In the discus- 
sion of the new provision the present and 
future status of American judgments was 
considered. The discussion is translated in 
Nadelmann, “Reprisals Against American 
Judgments?” 65 Harv. L. Rev. (1952) 1184, 
1184-87. 

“This provision is designed to give the 
French government, which traditionally 
favors the conclusion of treaties for the 
reciprocal recognition and enforcement of 
foreign judgments, means of bringing pres- 
sure for the conclusion of such treaties, 
similar to those in force with Great Britain, 
Switzerland, Belgium, and certain other coun- 
tries. See Travaux 771. Technically the 
French government could probably list the 
United States as a country with which no 
reciprocity exists, because we do not have a 
proceeding by which a foreign judgment can 
be directly enforced. Yet a French judgment 
has, in fact, often greater effect in the United 
States than a United States judgment would 
have in France because, generally speaking, 
our courts give conclusive effect to foreign 
judgments and, in several of our states, a 
new judgment, based upon the foreign judg- 
ment, is obtainable in a summary proceed- 
ing. See Nadelmann, loc. cii., n. 51 supra, 
1187-90. This analysis assumes, of course, 
that American courts do not refuse conclusive 
effect to French judgments because of a lack 
of reciprocity as was done in Hilton v. Guyot, 
159 U. S. 113 (1895) (5-4 decision). This de- 
cision has been severely criticized by leading 
authors, and is not incorporated in the Re- 
statement of Conflicts of Laws. See 2 Beale, 
Conflict of Laws (1935) §434.3; Goodrich, 
Conflict of Laws (3rd ed. 1949) §208; Re- 
statement, Conflict of Laws (1934) §434, 
comment B. Nor do state courts seem to 


foreign judgment clothed with an exe- 
quatur has the same force and carries the 
same rights and privileges as a French 
judgment. 

Art. 107. Effects of a foreign judgment 
clothed with an exequatur begin to run 
from the day fixed for such purposes by 
the law which was applied.® 

Art. 108. Where the matter adjudi- 
cated by the foreign judgment would in 
France be within the jurisdiction of the 
administrative courts, the Conseil d’Etat 
shall have original and final jurisdiction 
over the petition for an exequatur.™ 


Section II. Effect of Foreign 
Arbitration Awards 


Art. 109. Arbitration awards rendered 
in a foreign country are considered 
foreign arbitration awards for the pur- 
poses of the provisions of this section. 

Art. 110. Arbitration awards rendered 
in a foreign country by arbitrators lack- 
ing power to decide ex aequo et bono® do 


have followed Hilton v. Guyot. Johnston v. 
Compagnie Générale Transatlantique, 242 
N. Y. 381, 152 N. E. 121 (1926); see Note, 
46 A. L. R. (1927) 439. 

88The example for the operation of this 
provision given in the discussion of the Com- 
mission was the following: In a foreign di- 
vorce case where the law applied by the 
foreign court provides, for example, that a 
divorce decree begins to produce certain 
effects from the day of the filing of the peti- 
tion for divorce, the foreign decree would, 
after an exequatur has been granted, have 
such effects in France from the day of the 
filing of the petition for divorce. See Travaux 
772-73. 

54Up to the date of this writing, it has 
not been determined whether this text will 
be maintained. 

For the distinction drawn in French 
law between arbitrations in which the arbi- 
trators must apply the rules of law and those 
in which they can decide ex aequo et bono, 
see article 1019 of the Code of Civil Pro- 
cedure, which provides as follows: “Arbitra- 
tors (arbitres et tiers arbitres) shall decide 
according to the rules of law unless the sub- 
mission authorizes them to decide as amiables 
com positeurs.” See also Lorenzen, Selected 
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not have in France the effect of res 
judicata and can not form in France the 
basis for execution against property or 
persons unless clothed with an exequatur 
by the civil court of the place of execu- 
tion.*6 

However, one may avail oneself of an 
arbitration award not clothed with an 
exequatur unless it is challenged. 

Art. 111. A court may grant an exe- 
quatur only after, either on its own 
motion or upon the request of the de- 
fendant, having verified: 

1. Whether the award was rendered on 
the basis of a valid submission or a valid 
arbitration clause. The validity of such 
submissions and such clauses is, except 
where submissions and arbitration are 
not allowed under French law, deter- 
mined by the provisions of the law ap- 
plicable pursuant to article 57 above, 
subject, however, to the requirements of 
public policy; 

2. Whether, where French law was 
applicable or French authorities had 
jurisdiction, the arbitrators applied 
French law or recognized the jurisdic- 
tion of the French authorities and, where 
French law is not applicable and French 
authorities have no jurisdiction whether 
the arbitrators applied the applicable law 
or recognized the authorities having juris- 
diction pursuant to the conflicts rules 
in force in the country in which the award 
was made; 

3. Whether the award was rendered in 
Articles on the Conflict of Laws (1947) 465 
66; Nussbaum, “Problems of Inte~national 
Arbitration,” in International Yearbook on 
Civil and Commercial Arbitration, (ed. Nuss- 
baum, 1928) 1, 19. 

56 Under present French law, an arbitra- 
tion award rendered abroad is treated under 
the general provisions of French law appli- 
cable to arbitration awards. See Code of Civil 
Procedure, arts. 1003-28; Travaux 776-82. 
The change proposed by the draft, which 
would make arbitration awards subject to 
the requirement of exequatur, was explained 
on the ground that domestic arbitration 
awards are subject to appeal to the regular 
courts unless the arbitrator can decide ex 
aequo et bono. See Code of Civil Procedure, 
art. 1023; Travaux 782. 


a proceeding giving the parties sufficien; 
guarantees; 

4. Whether the case was properly 
decided as to the facts and the appli 
cable law. The court decides in this re. 
spect pursuant to the rules of article 104 
(5) above; 

5. Whether the award in any way 
violates public policy. 

Art. 112. An arbitration award which 
has been confirmed in a judicial pro. 
ceeding abroad is assimilated to a foreign 
judgment and is subject to the provisions 
of articles 101 through 108 of the present 
law. 

The same applies in cases where. arbi- 
tration is required by law. 

Art.. 113. Arbitration awards rendered 
in a foreign country by arbitrators with 
power to decide ex aequo et bono have the 
effect of res judicata. However, they can 
only form the basis for execution in 
France when clothed with an exequatur 
pursuant to the rules set forth in articles 
1020 and following of the Code of Civil 
Procedure. The president of the court 
shall verify such awards in accordance 
with the provisions of article 111 (1), (3 
and (5). 

Art. 114. For purposes of execution, a 
foreign arbitration award clothed with 
an exequatur has the same force and 
carries the same rights and privileges as 
if it had been rendered in France. 


CHAPTER VII. GENERAL PROVISIONS 


Art. 115. The following provisions of 
law are repealed: 

1. Civil Code, articles 3, 11, 14, 15, 16. 
47, 48, 93 (2) to (6), 170, 999, 2123, and 
2128; 

2. Code of Civil Procedure, article 546; 

3. The Law of July 14, 1819, relative 
to abolition of the droit d’aubaine; 

4. The Law of May 30, 1857, on foreign 
business associations; 

5. Code of Commerce, article 407 (7); 

6. The Law of July 11, 1934; 

7. The Decree-Law of April 12, 1939 
relative to foreign associations; 

8. Ordinance no. 452658 of November 
2, 1945, article 13; and, generally, all 
provisions contrary to the present law 
whether they result from a provision of 
written law or from custom. 
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Prepared by 


Martin Domke, New Yors, N. Y., Chairman; J. Chrys Dougherty, Austin, Texas; 
Antonio R. Sarabia, Chicago, Illinois; William B. Stern, Los Angeles, California; and 
William M. Sutherland, Boston, Massachusetts: Committee of the American Foreign 


Law Association. 


Aboitiz & Co. v. Price, 99 Fed. Supp. 602 
(C. C. Utah 1951): currency regulation 
of Japanese army in Philippines to be 
recognized as valid decree of belligerent 
occupant. Notes: 65 Harv. L. R. 
(1952) 527; 1 Am. J. Comp. L. (1952) 
119; 50 Michigan L. R. (1952) 1066. 

Aktiebolaget Bofors v. United States, 
194 F. 2d 145 (C. A. Col. 1951): 
use of unpatented Swedish trade secret 
(for production of antiaircraft gun) 
under Lend Lease Act. 

Albert v. McGrath, 104 F. Supp. 891 
(D. C. California 1952): stockholder’s 
right in assets of Luxembourg corpor- 
ation; its wartime dissolution under 
Luxembourg law. 

Ameyund, Matter of, 201 Misc. 547, 108 
N.Y.S. 2d 326 (1951): power of 
attorney for Netherlands Consul Gen- 
eral executed in 1947 at Batavia, 
Java, by citizen of the Netherlands not 
revoked by change of sovereignty of 
Indonesia. 

Ampatis v. Compania Maritima Samsoc 
Ltda., S. A., 103 F. Supp. 733 (D. C. 
N.Y. 1951): recovery of vacation pay 
under Labor Code of Panama. 

Anderson v. Speyer, N.Y.L.J., June 6, 
1952, p. 2267: counterclaim of non- 
assenting bondholders of Mexican 
securities; effect of Mexican decrees 
allegedly confiscatory; sovereign im- 
munity. 

Asia Impex Corp’n v. Merchants Chemical 
Co., Inc., N. Y. L. J., April 18, 1952, 
p. 1551: assumption of U. S. consular 
responsibilities in Communist China 
by England not covering taking of 
commissions or letters rogatory. 

Ban’s Estate, In re Yee Yoke B., 200 
Misc. 499, 107 N.Y.S. 2d 221 (1951); 
Consul General of Republic of China 


cannot take distributive shares oi 
nonresident Chinese in view of im- 
possibility of transmitting funds to 
proper distributees. 

Bank of China v. Weils Fargo Bank & 
Union Trust Co., 190 F. 2d 1010 (C. A. 
9, 1951): recovery of deposit in favor 
of Chinese Bank which after revolu- 
tion in China had been seized by new 
Chinese government. Comment on 
(affirmed) decision below, 92 F. Supp. 
920: 19 U. of Chicago L. R. (1951) 
73. Same parties: 104 F. Supp. 59 
(D. C. Cal. 1952): group representing 
Nationalist government of China en- 
titled to deposit. 

Barber v. Tadayasu Abo, 186 F. 2d 775 
(C. A. 9, 1951): evidence of Japanese 
statutes by certificate of lawful cus- 
todian of record of Japanese statutes. 

Barclay & Co., Inc. v. Necchi Sewing 
Mach. Sales Corp., 101 F. Supp. 515 
(D. C. N. Y. 1951): invalidity of 
design patent on Italian sewing ma- 
chine sought by importer of Japanese 
sewing machine. 

Bata v. Bata, 279 App. Div. 182, 108 
N.Y.S. 2d 659 (1951): inapplicability 
of Czechoslovakian Statute of Limita- 
tion; evidence of ownership of shares 
of stock of Swiss corporation. 

Bata v. Bata, 304 N.Y. 51 (1952): 
Czechoslovakian inheritance law; 
forum non conveniens for suit between 
residents of Canada and Brazil. 

Bata v. Bata, A. S., N.Y.L.J., October 
26, 1951, p. 1009: no authority of 
national administrators appointed in 
Czechoslovakia (Svit National Cor- 
poration) to represent corporation the 
property of which they have taken 
over. 

Bender, Matter of Ella B., N.Y.L.J., 
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July 1, 1952, p. 7: insufficiency of letter 
of Czechoslovakian Ministry of Social 
Welfare, Repatriation Department, on 
disappearance of persons in 1944 in 
death camp in Auschwitz, Poland. 

Bennett v. Kazvini, N.Y.L.J., July 8, 
1952, p. 41: failure to object to letter 
of credit under Iranian law. 

Berchard, Matter of L. M., N.Y.LJ., 
December 14, 1951, p. 1656: deter- 
mination of death in December, 1942, 
in the Belz Crematory near Rawa 
Ruska, Poland. 

Bergman v. Lax, 107 N.Y.S. 2d 266 
(1951): intestacy statutes of Israel 
as controlling disposition of estate in 
August 1942. 

Best, Matter of, 200 Misc. 332 (1951): 
shares of nationals of the Soviet 
Union to be deposited in N. Y. City 
Treasury. 

Betesh v. Fire Ass’n of Philadelphia, 187 
F. 2d 526 (C. A. 2, 1951): restraint 
of princes clause in war risk insurance 
policy; air attack by Japanese on 
Hongkong. 

Bilotta, In re B. Estate, 110 N.Y.S. 2d 
331 (1951): proof of Italian law on 
dissolution of marriage. 

Blankenberg v. Hunt, 302 N. Y. 771, 
98 N. E. 2d 892 (1951): administration 
of assets of American partnership in 
Shanghai, China, during Japanese 
occupation; nonenforcibility of con- 
tract in aid of enemy. 

Boissonnas v. Acheson, 101 F. Supp. 138 
(D. C. N. Y. 1951): expatriation by 
acquiring French citizenship in con- 
formity with French law (Decree of 
August 10, 1927). 

Boivin v. Talcott, 102 F. Supp. 979 (D. C. 
Ohio 1951): Quebec default judgment 
obtained on service by publication 
against Ohio resident not entitled to 
recognition. 

Bondy, In re B. Estate, 108 N.Y.S. 2d 
117 (1951): will executed by American 
citizen in 1943 in Czechoslovakia. 

Braier, In re B. Estate, 108 N.Y.S. 2d 
417 (1951): deposit of legacies to 
residents of Hungary in N. Y. City 
Treasury. Same: Matter of Anna 


Kudlich, N.Y.L.J., January 4, 1952. 
p. 5; Estate of Theresa Grisbako. 
N.Y.L.J., March 10, 1952, p. 958 and 
cases cited therein. 

Braunstein, Estate of Jacob B., 1\4 
N. Y.S. 2d 280 (1952): execution of 
power of attorney in Lithuania; nonrec. 
ognition of incorporation of Lithuania 
into the Soviet Union. 

Brener, Estate of Anna, N.Y.L.J., June 
27, 1952, p. 2520: Hebrew charities 
in Jerusalem, Israel, as beneficiaries, 

Bulova Watch Co., Inc. v. Steele, 194 F. 
2d 567 (C.A. 5, 1952): injunction 
against resident of Texas for using 
company’s trade name in Mexico on 
watches made from parts purchased in 
Switzerland and the United States, 

Burch v. Burch, 195 F. 2d 799 (C. A. 
3, 1952): application in Virgin Islands 
of procedural law to divorce actions, 

Burge, Application of B. In re Oceanic 
Trading Co., Inc., 112 N.Y.S. 2d 906 
(1952): special receiver for Panamanian 
holding company with business address 
in Bahamas. 

Buxhoeveden v. Estonian State Bank, 
106 N.Y.S. 2d 287 (1951): legacy 
deposited in Estonia by another 
Estonian bank; rate of exchange oi 
Estonian crown. Reversed (on other 
grounds), 279 App. Div. 1089, 112 
N.Y.S. 2d 785 (1952). 

Cable and Wireless, Limited v. Lyon, 
304 N. Y. 574 (1952): British corpor- 
ation as payee of draft purchased from 
Yokohama Specie Bank and drawn 
on New York agency of Japanese 
bank. 

Callwood v. Kean, 189 F. 2d 565 (C. A. 
3, 1951): Danish law on rights of 
surviving spouse to joint estate. 

Caltex (Philippines), Inc. v. United 
States, 100 F. Supp. 970 (Court of 
Claims, 1951): compensation for taking 
over of oil facilities in the Philippines 
after Japanese invasion. Note: 20 
Geo. Wash. L. R. (1952) 330. 

Caswell v. Caswell, 111 N.Y.S. 2d 875 
(1952) : recognition of Mexican divorce. 

Carr v. Yokohama Specie Bank, Limited, 
of San Francisco, 99 F. Supp. 4 (D. C. 
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Cal. 1951): action by trustee in bank- 
rupcy of Japanese shipping company 
against Japanese bank to have account 
in American office of bank impressed 
with resulting trusts. 

Catherall v. Cunard S. S. Co., 101 F. 
Supp. 230 (D. C. N. Y. 1951): forum 
non conveniens applied to action by 
alien seaman injured in New York 
against British company since ade- 
quate relief obtainable in England. 

Central States Power & Light Corp., 
99 F. Supp. 157 (D. C. Delaware 1951): 
proof by Dutch Government of its 
claim to “looted’’ securities, pursuant 
to Decree A-1 of May 24, 1940. 

Chase National Bank of the City of New 
York v. Directorate General of Postal 
Remittances & Savings Bank, 303 N. Y. 
800, 104 N.E. 2d 360 (1952): no 
standing in N. Y. courts of official of 
Chinese (Communist) government as 
not recognized by U. S. government. 
See also 95 F. Supp. 733 (D.C. N.Y. 
1951). 

Chertok v. Sinclair Oil Corporation, 
300 N. Y. 905 (1951): interference in 
concession of mineral rights by Govern- 
ment of Ethiopia. 

Chudler v. Chudler, N.Y.L.J., February 
11, 1952, p. 575: recognition of foreign 
rabbinical divorces. 

Cities Service Company v. McGrath, 
342 U.S. 330, 72 S. Ct. 334 (1952): 
seizure by Alien Property Custodian 
of American debentures physically 
located in Germany permissible so long 
as obligor within United States. 
Comment: 50 Michigan L. R. (1952) 
1057. 

Cobb v. United States, 191 F. 2d 604 
(C.A. 9, 1952): application of Japanese 
tort law as remaining in effect in 
Okinawa after military occupation. 

Crain v. Government of Guam, 195 F. 
2d 414 (C.A. 9, 1952): sovereign 
immunity of government of Guam 
from suit without its consent. 

De Gheest’s Estate, In re, 243 S.W. 2d 
83 (Mo. 1951): indebtedness of Ameri- 
can to French citizen for monies ad- 
vanced in 1942 during German oc- 


cupation of Paris; law of place of 
performance to govern validity of 
contract. Note: 38 Va. L. R. (1952) 
669, 

De Sairigne v. Gould, N.Y.L.J., June 
14, 1951, p. 2212: effect upon com- 
munity property under French law of 
divorce. See also 83 F. Supp. 270 
(1949). 

Dossett v. State of Mississippi, 52 So. 
2d 490 (S.C. Miss. 1951): state law 
on unlawful possession of intoxicating 
liquor not interfered with by United 
Nations Charter. 

De Los Angeles Melon v. Entidad Pro- 
vincia Religiosa, 189 F. 2d 163 (C.A. 
ist, 1951): sacramental will executed 
pursuant to Barcelona fuero of 1283; 
application under Puerto Rican law. 
Note: 1 Am. J. Comp. L. (1952) 123. 

Dulles v. Dulles, 5 A. 2d 134 (S. C. 
Pennsylvania 1952): divorce proceed- 
ings in France; application of French 
law to division of property rights. 
Note: 1 Am. J. Comp. L. (1952) 390. 

Eagle Oil & Shipping Co., Lid. v. The 
Jim Brown, 104 F. Supp. 271 (D. C. 
Texas 1952): damage in American 
money at the value of English pound 
at time of ships’ collision. 

Ericson, In re E. Will, 200 Misc. 216, 
105 N.Y.S. 2d 236 (1951): no security 
for costs in proceedings where Consul 
General of Sweden appeared ex officio 
for residents of Sweden. 

Evans v. Cano del Castillo, 247 S.W. 2d 
947 (S. C. Kansas 1952): Mexican 
Consul as administrator of estate of 
Mexican national. 

Foster v. United States, 98 F. Supp. 349 
(Court of Claims 1951): money. found 
on French battlefield by American 
soldier as abandoned property in 
which he acquired no _ proprietary 
interest. Note: 2 Catholic U. L. R. 
(1952) 51. 

Fujii v. State of California, 38 Advance 
Cal. Reports 817, 242 P. 2d 617 
(S. Ct. Cal. 1952): United Nations 
Charter does not supersede Cal. 
Alien Land Law, the latter being, 
however, invalid as violative of Four- 
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teenth Amendment of National Con- 
stitution. 

Fusco v. Fusco, 200 Misc. 1039, 107 
N.Y.S. 2d 286 (1951): annulment of 
marriage entered into by American 
national in Italy with Italian during 
wartime; proof of Italian law. 

Geffen, In re G. Estate, 196 Misc. 756, 
104 N.Y.S. 490 (1951): no payment to 
beneficiaries living in Soviet-controlled 
Lithuania. 

Getream, Estate of, 200 Misc. 543, 107 
N.Y.S. 2d 275 (1951): monies payable 
to residents of Hungary to be paid into 
Surrogate’s Court for safe-keeping. 

Girdler Corporation v. Charles Eneu 
Johnson & Co., 194 F. 2d 533 (C.A. 
3, 1952): date of “cessation of hostili- 
ties” in contract for royalty payment 
to be construed to refer to date of 
Japanese surrender on September 2, 
1945, rather than date of December 
31, 1946, as proclaimed by the Presi- 
dent, 12 Fed. Reg. 1. 

Glenn v. Compania Cubana de Aviacion, 
102 F. Supp. 631 (D. C. Florida 1952): 
Cuban carrier entitled to benefits of 
Warsaw Convention though Cuba not 
a signatory party; citizenship im- 
material. 

Grossman v. Western Financial Corp’n, 
N.Y.L.J., July 1, 1952, p. 7 (A.D.): 
proof of foreign (German) law. 

Gull v. Constam, 20 U. S. Law Week 2585 
(D. C. Colorado 1952): reciprocity 
in enforcement of Swiss judgment. 

Great Lakes Press Corp. v. Air Malta, 
Limited, 111 N.Y.S. 2d 802 (1952): 
N. Y. representative of corporations 
organized under law of Colony of 
Malta. 

Great Northern Telegraph Co., Limited 
v. Yokohama Specie Bank, Limited, 
110 N.Y.S. 2d 908 (A.D. 1952): 

_ Danish corporation’s claim against 
Japanese bank for payment due at 
bank’s N. Y. agency, also directed 
against Chartered Bank of India for 
failure to file claim to which it had 
legal title by endorsement to its order 
by Danish corporation 

Gruss v. Nettel, 200 Misc. 174, 104 N.Y.S. 
2d 329 (1951): action for money had 


and received in Austria in 1938 no} 
barred by six-year Statute of Limit 
ations, C.P.A. sec. 13 tolling statute. 
during German occupation of Austrig 

Gubbins v. United States. 192 F. 2d 41} 
(C.A. Col. 1951): damage suit for 
blacklisting of residents of Lima. 
Peru, barred by Federal Tort Claims 
Act. 

Guessefeldt v. McGrath, 342 U. S. 308. 
72: S. Ct. 338 (1952): property of 
German national residing in Hawaii 
not subject to seizure under sec. 39 
of the Trading with the Enemy Act 

Halpern v. American Export Lines, Inc. 
108 N.Y.S. 2d 177 (1952): removal 
of passenger to Haifa, Palestine, by 
Lebanese authorities as restraint of 
princes within meaning of steamship 
ticket clause. 

Hansen v. Arabian American Oil Co 
195 F. 2d 682 (C.A. 2, 1952): non- 
adherence of Saudi Arabia to Inter- 
national Civil Aviation Convention of 
1946. 

Heck, Estate of Michael, N.Y.L.J., Jub 
11, 1952, p. 69: rate of exchange for 
German goldmarks fixed at date oi 
testator’s death. 

Hildebrand, Matter of Axel H., N.Y.L.J., 
July 2, 1952, p. 16: beneficiaries in 
Denmark and in Russian Zone of 
Germany. 

Hirsch, Estate of Fanny H., N.Y.LJ., 
July 2, 1952, p. 14: court’s jurisdiction 
over funds held in name of New York 
agency of Dutch bank. 

Hirschberg, In re H. Estate, 112 N.YS. 
2d 919 (1952): legacies in U. §. 
dollars to be retained until legatees 
can emigrate from Poland. 

Hirshhorn v. Hirshhorn, 280 App. Div 
791, 112 N.Y.S. 2d 841 (1952): appli- 
cation of Canadian law to derivative 
stockholder’s action by one who is not 
a stockholder of record. 

His Majesty's Government for United 
Kingdom of Great Britain v. The 
Flying Arrow, 97 F. Supp. 182 (D.C. 
N.Y. 1951): suit for salvage of Ameri- 
can ship in Chinese waters in 1950 by 
British warship (Black Swan). 

Hoen, In re Wong H. Estate, 107 N.Y. 
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2d 407 (1951): share of minor distrib- 
utee not to be paid to Chinese Consul 
General in absence of proof that 
distributee would be able to negotiate 
them for full value. 

Horvath v. Cunard Steamship Co., Lid., 
103 F. Supp. 356 (D. C. N. Y. 1952): 
when passenger ticket contract pro- 
vided for application of English law 
and neither party in action for injuries 
pleaded or cited English law, assump- 
tion that both relied on American 
authorities. 

Hug, In re H. Estate, 201 Misc. 711, 107 
N.Y.S. 2d 664 (1951): execution of sub- 
sequent will by testator in Switzerland. 

Humble Oil & Refining Co. v. Sun Oil 
Company, 190 F. 2d 191 (C.A. 5, 
1951): construction of seashore grants 
issued by King of Spain and Mexican 
state before adoption of common law in 
Texas. 

Hutnak v. Hutnak, 81 Atlantic 2d 278 
(S.C. Rhode Island 1951): antenuptial 
agreement in Europe void under Rhode 
Island Statute of Frauds. 

Hughes Tool Company v. United Artists 
Corporation, 279 App. Div. 417, 110 
N.Y.S. 2d 383 (1952): determination 
by trial of correct value of blocked 
foreign monies; “official”? rate of ex- 
change. 

Imbrioscia v. Quayle, 278 App. Div. 144, 
103 N.Y.S. 2d 597 (1951): Mexican 
ex parte divorce decree without bona 
fide domicile not recognized. 

Industrial Export & Import Corp. v. 
Hongkong & Shanghai Banking Corp., 
302 N.Y. 342, 98 N.E. 2d 466 (1951): 
recovery of foreign exchange bought by 
Chinese importer from bank having 
branches in China and New York; 
Chinese law solely applicable to trans- 
action entirely in China. 

Industrial y Frutera Colombiana, S. A. 
The Brisk, 195 F. 2d 1015 (C.A. 5, 
1952): Colombian corporation and 
Danish partnership as‘ parties to 
controversy to be submitted to arbi- 
tration; retention of jurisdiction of 
suit in admiralty. 

International Refugee Organization v. 


oo) 


Republic S. S. Corp., 189 F. 2d 858 


(C. A. 4, 1951): competency of speci- 
alized agencies of United Nations to 
attachment suit in admiralty against 
Panamanian corporation and Portu- 
guese individual; arbitration provision 
in charter party does not preclude 
relief on ground of alleged fraud. 

Irish Government v. Boyland, N.Y.L.J., 
June 19, 1952, p. 2433: Irish govern- 
ment aggrieved person in tax assess- 
ment of real property occupied by 
Consul General of Ireland. 

Japanese Government v. Commercial 
Casualty Ins. Co., 101 F. Supp. 243 
(D.C.N.Y. 1951): common law rule 
against maintaining court actions by 
alien enemy applies only when neces- 
sary to prevent hampering of war 
effort and giving aid to enemy. 

Jewtraw v. Hartford Acc. & Ins. Co., 
112 N.Y.S. 2d 727 (A.D. 1952): 
application of N. Y. Workmen’s 
Compensation Law to tort in Canada. 

Jonassen v. United States, 103 F. Supp. 
862 (D.C. N.Y. 1952): laws of Norway 
as adequate remedy open to libelants. 

Josephson v. Federal Ins. Co., N.Y.L.J., 
January 4, 1952, p. 46: constructive 
loss of cargo in Manila as result of 
enemy action in December, 1941. 

Kadjar, In re K. Will, 279 App. Div. 
1008, 113 N.Y.S. 2d 245 (1952): inter- 
pretation of testament of exiled Shah 
of Persia; application of French law. 

Kaufman v. Societe Internationale pour 
Participations Industrielles et Com- 
merciales, S. A., 72 S. Ct. 611 (1952): 
intervention of nonenemy _ stock- 
holders of Swiss corporation allegedly 
controlled by German nationals in 
action for recovery of vested property. 

Kawakita v. United States, 190 F. 2d 506 
(C. A. 9, 1951): treason of American 
citizen of dual nationality while resid- 
ing in Japan during World War II; 
observance of Japanese law require- 
ments. 

Krachler, Estate of John, Circ. Court, 
Probate Dept. Multnomah County, 
Portland, Oregon, 51-276: existence 
on December 8, 1943 of reciprocal 
rights of American citizens in German 
estates. 
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Krstulja v. Krstulja, 200 Misc. 186, 104 
N.Y.S. 2d 751 (1951): separation action 
based on abandonment in Yugoslavia 
in 1928. 

Laguana v. Ansell, 102 F. Supp. 919 
(D. C. Guam, 1952): income tax laws 
in force in Guam. 

Latvian State Cargo v. Passenger S. S. 
Line v. McGrath, 188 F. 2d 1000 
(C. A. Col. 1951), cert. den. 342 U. S. 
816 (1951) : nonrecognition of nationali- 
zation decrees of U.S.S.R. and of 
incorporation of Latvia into such 
union. Note: 37 Virginia L. R. (1952) 
759; 39 Georgetown L. R. (1952) 
660; 1 Journal of Public Law (1952) 
239, 

Leary v. Gledhill, 84 A. 2d 725 (N. J. 
1951): in absence of pleading or proof 
of foreign (French) law court will 
presume acquiescence in application of 
law of forum. Note: 100 U. of Pa. 
L. R. (1952) 895. 

Liebl’s Estate, In re. In re Wank, 106 
N.Y.S. 2d 705, 715 (1951): non- 
application of Czechoslovakian cur- 
rency laws. 

Lopez v. United States, 102 F. Supp. 870 
(D. C. N. Y. 1952): no reciprocity for 
American national to sue Cuban 
government for injury on_ public 
vessel. 

Madsen v. Kinsella, 72 S. Ct. 699 (1952): 
crime committed in Germany by 
American wife of member of U. S. 
Armed Forces; jurisdiction of Military 
Government Courts for Germany. 

Malherbe, In re M. Estate, 112 N.Y.S. 
2d 86 (1952): revocation of will under 
French law. 

Manen, Estate of Daniel van M., 114 
N.Y.S. 2d 362 (1952): will of Dutch- 
man executed in 1940 in French Indo- 
China. 

Mannerfried, Application of, 101 F. 
Supp. 446 (D.C. N.Y. 1951): appli- 
cation of Swedish national for relief 
from military service barred him from 
acquiring American citizenship. 

Manus, In re M. Estate, 200 Misc. 441, 
106 N.Y.S. 2d 102 (1951): rate of 
exchange for payment in guilders to 
American legatee under Dutch will. 

Mark, Matter of Otto G., N.Y.LJ., 


July 14, 1952, p. 76: power of attorney 
executed in Russian Zone of Germany. 

Mars International, Inc. v. Heinolan 
Fanerithendas Zachariassen & Co, 
N.Y.L.J., January 4, 1952, p. 44: 
partnership established under Finnish 
law. 

Martinez v. Rivera, 196 F. 2d 192 (CA, 
10, 1952): establishment of private 
claims to Spanish and Mexican land 
title under Treaty of Guadalupe 
Hidalgo of 1854. 

L. & C. Mayers Co., Inc. v. Koninklijke 
Luchtvaart Maatschappij, 108 N.Y, 
2d 251 (1951): application of Warsaw 
Convention to loss of watches in 
transit from Switzerland to New York. 

McGrath v. Agency of the Chartered 
Bank of India, Australia and China, 
104 F. Supp. 964 (D.C. N. Y. 1952): 
situs of debts; Hamburg, Germany, 
agency of international banking insti- 
tution as independent entity. 

Meyer, In re M.’s Estate, 238 Pac. 2d 
597 (App. Cal. 1951): reciprocity 
rights of inheritance under treaty of 
1827 with Bremen, Germany. 

Miller, In re M.’s Estate, 36 A.C. 367, 
230 Pac. 2d 667 (App. Cal. 1951): 
no reciprocal right of inheritance for 
American citizens as to _ property 
in Germany as of April 27, 1942. 

Mongolia Imy. Co., Inc. v. Lee Ching-Sen, 
N.Y.L.J., September 20, 1951, p. 
559: refusal by North Chinese Com- 
munist Government to grant export 
license. 

Moser v. United States, 341 U. S. 41, 
71 S. Ct. 553 (1951): application of 
Swiss for relief from military service 
no bar to acquisition of American 
citizenship; 1850 Treaty with Switzer- 
land. 

Muller, In re M.’s Estate, 199 Misc., 
745, 104 N.Y.S. 2d 133 (1951): 
renunciations of legacies by residents 
of Germany void when not licensed 
under Military Law 53. 

Neri v. United States, 102 F. Supp. 718 
(D. C. N. Y. 1951): claim of Italian 
salvage enterprise resulting from war 
services; discharge by Peace Treaty 
with Italy of 1947. 

Oceanic v. United States, 188 F. 2d 228 
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(C. A. 2, 1951): nationalization of 
Yugoslav shipping corporation; assign- 
ment of collision claim to English 
corporation recognized. 

Oerlikon Machine Tool Works Buehrle & 
Co. v. United States, 102 F. Supp. 417 
(Court of Claims 1952): limitation of 
action not applied to Swiss corporation 
on Proclaimed List under Trading 
with the Enemy Act. 

Okimura v. Acheson, 99 F. Supp. 587 
(D. C. Hawaii 1951): no loss of 
nationality acquired by birth through 
service in Japanese army. Notes: 25 
Southern California L. R. (1952) 196; 
21 Univ. of Cincinnati L. R. (1952) 59. 

Orme v. Northern Trust Company, 410 
Ill. 364, 102 N.E. 2d 335 (S.C. Illinois 
1951): no end of war power to vest 
enemy property with cessation of 
hostilities. 

Orvis v. McGrath, 21 U. S. Law Week 
(1952) 2026: attachment of blocked 
amount owed by American corporation 
to Japanese national. 

Paris v. Central Chiclera, S. D. R. L., 193 
F. 2d 960 (C.A. 5, 1952): conversion 
of damages in Mexican pesos into 
American currency. Comment: 61 
Yale L. J. (1952) 758. 

Perkins v. de Witt, 111 N.Y.S. 2d 752 
(1952): effect of Philippine judgment. 

Perlinksy, Matter of Max P., N.Y.L.J., 
July 14, 1952, p. 76: invalidity of 
“Vollmachterklaerung”’ or assignment 
of beneficiary rights executed by 
residents of Russian sector of Berlin, 
Germany. 

Perutz v. Bohemian Discount Bank in 
Liquidation, 279 App. Div. 386, 110 
N.Y.S. 2d 446 (1952): lack of license 
under Czechoslovakian foreign ex- 
change law to be disregarded in N. Y. 
attachment procedure; conversion of 
foreign currency. Note: 1 Am. J. Comp. 
L. (1952) 401. 

Peters, Estate of Marie W. P., 110 Adv. 
Cal. App. 934, 244 P. 2d 88 (1952): 
reciprocity of inheritance rights with 
Germany on May 15, 1944. 

Peters v. McKay, 238 P. 2d 225 (S.C. 
Oregon 1951): Statute of limitation 
suspended as to subjects of the Nether- 
lands during occupation by Germany; 


international law as part of law of 
every state. 

Porges v. Dreyfus, 280 App. Div. 277, 
113 N.Y.S. 2d 86 (1952): recognition 
of French divorce and alimony decree. 

Progressive Furniture Co., Inc. v. Stone- 
ville Furniture Co., Inc., 192 F. 2d 
869 (C.A. 4, 1951): “termination of 
war” with Germany in sales contract 
to be interpreted as meaning time of 
surrender and not of formal cessation 
of hostilities. 

Public Administrator of New York County 
(Estate of Janis Freimanis) v. McGrath, 
104 F. Supp. 834 (N.Y. 1952): ‘“‘in- 
voluntary” residence of Latvian citi- 
zens in Germany under wartime condi- 
tions. 

Reihs, In re R. Estate, 102 Adv. Cal. 
App. 284, 227 P. 2d 564 (1951): 
existence of reciprocal rights of in- 
heritance for American citizens under 
German law in effect on November 24, 
1946, ‘‘and still in force.” 

Republic of China v. American Express 
Ce., 195 PF. 2d 230 (C.A.. 2, 1952): 
submission of foreign sovereign by 
suing in federal court to jurisdiction 
on setoff and counterclaim. 

Republic of China v. Pang-Tsu Mow, 101 
F. Supp. 646 (D.C. Col. 1951): 
recognition by State Department of 
China’s ambassador as representative 
of foreign government is conclusive 
upon court to accept the acts of that 
agent as acts of his government. 

Republic of China v. National City Bank 
of New York, 194 F. 2d 170 (C.A. 2, 
1952): adverse claims in action to 
recover credit balance on deposit with 
N. Y. bank; N. Y. Civil Practice 
Act, sec. 5la. 

Rockford Machine Tool Co. v. Amtorg 
Trading Corp’n, N.Y.L.J., May 15, 
1951, p. 1784: frustration of com- 
mercial contract; granting of export 
license. 

Rosenblum v. Frankel, 108 N.Y.S. 2d 
6 (A.D. 1951): regulatory powers of 
state liquor authority do not extend to 
international transaction of Virgin 
Islands corporations and do_ not 
prevent accounting of joint enterprise, 
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severable from illegal portions of 
business. 

Rysiakiewicz, Matter of Stanislaus R., 
114 N.Y.S. 2d 504 (1952): attorneys 
for Consul General of Poland allowed 
for their services 5 per cent of legacies 
of Polish nationals. 

Sabbah Bros., Inc. v. Lufty, 112 N.Y.S. 
2d 209 (1952): corporation’s agent in 
China had no duty to have funds 
deposited in bank account when 
financially able to pay balance due 
principal. 

Sakin v. London—New York-—Shanghai 
Trading Corp., N.Y.L.J., March 27, 
1951, p. 1086: demand of British 
Foreign Exchange Control as force 
majeure. See also 277 App. Div. 977, 
100 N.Y.S. 2d 178 (1950). 

Salamon v. Koninglijke Luchtvaart Maat- 
schappij, N. V., 107 N.Y.S. 2d 768 
(1951): flight between Amsterdam and 
New York constitutes international 
transportation as defined in Warsaw 
Convention; law of New York not 
applicable. 

Schaffer v. Oldak, 78 Atl. 2d 842 (Superior 
Court New Jersey 1951): provision in 
will to hold trust fund until “end of 
war” refers to end of actual shooting 
and not final signing of peace treaties. 
Schlesinger v. Italian Line “Italia”, 
303 N.Y. 994, 106 N.E. 2d 69 (1952): 
refusal to accept jurisdiction in suit to 
recover damages in view of settlement 
made by Italian lawyer in 1942 after 
court action in Italy. 

Schumann v. Loew’s Inc., 199 Misc. 38, 
102 N.Y.S. 2d 572 (1951): damages for 
exhibition of motion picture depicting 
life of famous composer. 

Shapiro, In re S. Estate, 112 N.Y.S. 2d 
46 (1952): bequest to Jewish religious 
school in Lithuania, twenty-five years 
after death of testator, deemed im- 
” possible of performance, in view of no 
free exercise of religious teaching in 
countries absorbed by U.S.S.R. 
Shaw, Savill, Albion & Co., Ltd. v. The 
Fredericksburg, 189 Fed. 2d 952 (C.A. 
2, 1951): judgment-day rule for con- 
version of damages for collision in 
foreign (English) currency into dollars, 
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to be determined by law of forum. 
Note: 20 Fordham L. R. (1951) 333. 

Solicitor for The Affairs of His Majesty’s 
Treasury v. Bankers Trust Company, 
304 N. Y. 282 (1952): vesting of de. 
posit account of British resident jp 
N. Y. Bank under Exchange Contro] 
Act of 1947; notice to adverse claimant 
under N. Y. Civil Practice Act, sec. 
5l-a. Note: 37 Cornell L. Q. (1951) 
555. 

Somma v. Ocean S. S. Co., Limited, 104 
F. Supp. 595 (D.C. N.Y. 1952): 
seamen entitled to rely on warranty of 
seaworthiness under either English or 
American law. 

Spitzmuller, Matter of Lucy S., 304 N.Y. 
608 (1952): testator’s will recited 
Italian domicile in 1937, but Italian 
law was not proved and not presumed 
to be same as N.Y. law. 

State of the Netherlands v. Federal Reserve 
Bank of N. Y. and Archimedes, 99 
F. Supp. 655 (D.C. N.Y. 1951): 
nonapplication of Dutch Vesting De- 
cree A-1 of May 24, 1940 to “‘looted” 
securities at that time physically 
located in Holland. Note: 1 Am. J. 
Comp. L. (1952) 261. 

Stern v. Pesti Magyar Kereskedelmi Bank, 
303 N.Y. 881, 105 N.E. 2d 106 (1952): 
deposit account established in 1931 
in Hungary; nonapplication of foreign 
exchange laws of Hungary in view of 
alleged agreement to pay in New York 
City. 

Sulyok v. Penzintezeti Kozpont Budapest, 
304 N. Y. 704 (1952): affirming with 
modification 279 App. Div. 528, 111 
N.Y.S. 2d 75 (1952): pension claim 
entitled under Hungarian law to lump 
sum; confiscatory decree constituting 
repudiation of liability contrary to pub- 
lic policy of forum. 

Tart v. Mayer, N.Y.L.J., June 11, 1952, 
p. 2326: contingency retainer for 
restitution proceedings in Germany; 
rate of exchange of German blocked 
Deutschmark in 1951. 

Thomae, Matter of Estate of Clara T., 
199 Misc. 940 (1951): funds payable 
to resident of Russian Zone of Oc- 
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cupied Germany to be deposited with 
City Treasurer. 

Todeva v. Oliver Tron Mining Company, 
232 Minn. 422, 45 N.W. 2d 782 (S.C. 
Minnesota 1951): Bulgarian widow’s 
right under Minnesota Workmen’s 
Compensation Act, can be vested by 
Office of Alien Property as bona fide 
right of property of alien enemy re- 
siding in Bulgaria. 

Uebersee Finanz-Korporation, A.G. 2. 
McGrath, 72 S.Ct. 618 (1952): aff’g 
(in part) 196 F. 2d 557 (1951): control 
of Swiss corporation by German 
nationals through usufruct agreement; 
independent right of stockholder under 
authority of Kaufmann case. 

United States v. Arnhold and S. Bleichroe- 
der, Inc., 96 F. Supp. 240 (D.C. N.Y. 
1951): purchase by Swiss company of 
stolen postal money orders from 
American soldiers overseas; good title 
under Swiss law. 

United States v. Lutwak, 195 F. 2d 748 
(C.A. 7, 1952): validity of French 
sham marriages under U. S. War 
Brides Act. 

Weil, Matter of Estate of Charles E., 


280 App. Div. 100 (1952): 1948 
amendment of N.Y. Banking Law 
(sec. 100-a, subd. 2, par. a) intended to 
extend power to designate trust 
companies to persons who are both 
alien and nonresident. 


Whittington v. Jones, 96 F. Supp. 967 


(D. C. Oklahoma 1951): depreciation 
of German bonds as war loss of estate 
of Texas testator. 


Wong, Matter of Wong Hoen, 199 Misc. 


1119 (1951): Consul General of China 
not entitled to infant’s share of estate 
in view of his inability to transmit 
funds to mainland of China. 


Zietz, Matter of the Estate of Hugo Z., Jr., 


201 Misc. 580, 105 N.Y.S. 2d 876 
(1951): revocation of ancillary letters 
of administration issued to designee 
of Liechtenstein administrator; ques- 
tion of German citizenship. 


Zwack v. Kraus Bros. & Co., Inc., 97 F. 


Supp. 719 (D.C. N.Y. 1951): trade 
mark infringement of agent distribut- 
ing alcoholic beverages of Hungarian 
partnership whose factory was _ al- 
legedly confiscated by Hungarian 
government in 1948. 
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DE JuGLart, M. Traité Elémentaire de Droit Aérien. Preface by Georges Ripert. 
Paris: Libraire Générale de Droit et de Jurisprudence, 1952. Pp. iii, 410, 
with alphabetical index and analytical table of contents, divided into four 
books and 340 sections. 

CHAUVEAU, P. Droit Aérien. Paris: Librairies Techniques Juris-Classeurs, 195}, 
Pp. 524, with general bibliography, table of abbreviations, analytical table 
of contents, divided into nine parts and appendix and 1140 sections. 

RIESE, O. ET LAcovr, J. T. Précis de Droit Aérien. Paris: Librairie Générale de 
Droit et de Jurisprudence, 1950. Pp. 374, with table of abbreviations, table 
of national letter-marks displayed by registered aircraft, list of states which 
have ratified or adhered to the Warsaw Convention (as of October 9, 1949, 
when Israel adhered), alphabetical index and analytical table of contents, 
divided into fifteen chapters and 420 sections. 

STANESCO, D. La Résponsabilité dans la Navigation Aérienne: Dommages causés 
aux Tiers @ la Surface. Preface by Paul de la Pradelle. Paris: Les Editions 
Inter-Nationales, 1951. Pp. viii, 261, with table of abbreviations, bibliog 
raphy, and analytical table of contents, divided into ten chapters and 30 
sections, with two annexes. 

D’Ovip10, A. L. AND Pescatore, G. Manuale di Diritto della Navigazione: 
Marittima e Aerea. Milano: A. Giuffré, 1950. Pp. xxxiii, 512, with alphabet- 
ical index (istituzioni di diritto della navigazione), and table of contents 
(indice sommario), divided into twenty-four chapters and 724 sections. 
The foregoing rather elaborated descriptions of these new books are de- 

liberately designed to give the inquirer a quick view and a sense of the rapid 
elaboration of postwar aviation law. Maurice Lemoine’s great Droit Aérien, 
published in 1947 and already spoken of as a classic, has touched off a lively 
interest, and the law schools of Bordeaux, Toulouse and Aix are giving courses 
in aviation law, while Tours is considering it also. Of the five books here viewed, 
Juglart and Chauveau endeavor to give the student less than half the pages 
and perhaps a third of the words of Lemoine’s close-packed work: Riese and 
Lacour present a comment on the new Swiss statute and the international as- 
pects seen through Swiss eyes: Stanesco describes the unsettled problems of 
liability of the nonresident aviator; and D’Ovidio and Pescatore comment with 
care and elaboration on the highly articulated Italian law of 1942, which 
endeavors to marry the law of ships and the law of aircraft under the newly- 
coined title of the Code of Navigation. 

Juglart’s book is the direct product of his teaching at Bordeaux. He has 
previously written on property law, rural law, military law, and his work is 
well organized, indexed, and presented. His preface, written by Ripert— vigor- 
ous warrior of the French Cifeja delegation and skilled international lawyer 
is a high recommendation. The economic-historical introduction rightly em- 
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phasizes the inter-war period of the Paris 1919 Convention and the present 
era of the Chicago Convention of 1944, dominated by the ICAO—OACTI to 
the French—at Montreal. Book I then plunges into Air Navigation propre- 
ment dite—one wonders what would be improperly so called, for this Book 
covers so many phases of the subject that one is tempted to say that it in- 
cludes everything except carriage of passengers and goods, which are in Book 
II, and insurance of air risks, which is in Book III. Book I indeed ranges 
widely. The aircraft is elaborately dealt with—its administrative regulation, its 
flight, its airports and aids to navigation which the French conveniently call the 
infrastructure, its availability as an instrument of credit or as we would say its 
susceptibility to liens and mortgages and other pledges and also to legal attach- 
ments. Here also is the law as to the commander and the crew; although this is 
little more than a restatement of the regulations, one obtains the impression 
that the French commander is not at present as shy about being more like a 
commander with a shipmaster’s powers, instead of like a special variety of 
driver of a streamliner or a chartered bus. A chapter on “aeroclubs” has a 
pre-1929 sound to us, but the evolution of private flying in Europe is far be- 
hind what we know. The right to fly versus the owners and occupants of 
houses and streets is elaborated, but there is no reflection of the problems 
which Causby v. United States (328 U.S. 256 (1946)) has aroused. In France it 
seems that the exploitant is liable for all surface damage, and the owner is 
the exploitant unless he rents the plane to another and records the lease, so 
as to put the hirer into his shoes. 

The problem of zones around airports seems to be solved in France by an 
act of 1935 which applies to existing buildings as well as future ones, with no 
payment of compensation if certain authorities decree that the obstacle has 
been erected in order to claim or increase the demanded indemnity; there seems 
to be no constitutional barrier such as we know to declaring easements in air 
space, and a glance into Mr. Peaslee’s collection of constitutions confirms this. 
Consequently, the French seem to be able to erase, by a pen stroke, our un- 
happy definition of an airport as a small space enclosed in high tension wires. 

An act of 1924 states that collisions between aircraft in evolution shall be 
decided according to the Civil Code. It is debated whether the applicable pas- 
sage is article 1382, which divides fault according to degrees of negligence, or 
article 1384, which states that owners of dangerous objects bear their own risks 
without recourse. This conflict is apparently unresolved at the present day, and 
the partizans are far from agreement. 

As to salvage and “assistance” (word strange to us), on land and at sea, 
Juglart does not seem discouraged by the lack of actual cases or by the apathy 
concerning the Brussels Convention of 1938; he discusses these as brightly as 
though cases abounded and the Convention were a reality. 

Turning to transport, we find that the airlines are “transport régulier” and 
the non-skeds are “transport a la demande.” It seems that Europe does not yet 
possess fleets of transport planes in the hands of private parties in the taxi 
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business; indeed the picture has been that of crisis in the supply of aircraft. 
ameliorated by the assignment of military aircraft for civilian uses. The business 
of “transport a la demande” is therefore discussed in terms of the American rules 
and situations; and our present-day antitaxi regulations for international fight 
come in for rather heavy comment. For the future, Juglart foresees the utility 
of air trampers, like tramp ships at sea. 

Juglart’s description of the French domestic law of air transport, and of the 
law of international transport as seen through French eyes is the most readily 
understandable which this reviewer has seen. An American may derive some 
comfort from the demonstration that France, a single country with a single 
code, plus sundry statutes, can develop difficult two-sided arguments compar- 
able to some of our own, even without our added bags of tricks inherent in our 
variegated wrongful death statutes. Juglart discusses the Warsaw Convention 
against the background of proposals of revision, although such may be far in 
the future. 

Coming last to insurance as applied to air risks, nearly a third of the twenty- 
five page section describes the provisions covering civilians who travel as 
passengers in military planes diverted to civilian use because of Ja crise in the 
supply of civilian aircraft. There is a good description of the Automatic Policy, 
a version of the inter-war Luftpool scheme which offered the injured passenger 
and his family an accident policy in lieu of a lawsuit. The rest of this discussion 
is not particularly informing; the insurance business has been more or less 
“nationalized” in much of Europe, and there is apparently less feeling for the 
functioning of a freely selective market. But Book III closes on the strong 
note sounded by Paul Roubier in 1925 in favor of freedom of contract and 
against schemes of ‘‘compulsory” insurance that are only varieties of enforced 
taxation, and this is the view with which we are familiar. 

Chauveau’s book is very differently arranged, and although 100 pages 
longer is not nearly as thick as Juglart’s. Much attention is rightly paid to the 
Chicago Convention of 1944 and the right to fly. The ICAO in Montreal is 
well described, as is the French system of administrative control of aviation. 
The insurance chapter is brief and disappointing; a chapter on penal laws and 
crimes is stimulating, although the ease with which criminals can dodge juris- 
diction in modern multijurisdictional flight should be the delight of authors of 
who-dun-its. The bibliography is well-organized, and the coverage of ideas is 
wide. The reader may somehow have a feeling that Juglart is closer to the real 
world of aviation than Chauveau. Yet students cannot safely ignore either of 
these excellent books; and when their information coincides, as it often does, 
one can feel on fairly safe ground as to the law of domestic and international 
aviation as viewed by French jurists. 

Stanesco’s doctoral thesis is convenient for those who toil over the problem 
of revising and putting life into the Rome Convention of 1933 on surface 
damage. Perhaps this is one of the labors of Sisyphus. But students and re- 
formers find it very intriguing. Following a sound pattern, the first half of the 
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work describes the laws of nine countries which illustrate three different ways 
of dealing with damage done by flying aircraft to persons and property on the 
ground. United States law is properly described under all three systems, for 
one of them is “‘absolute liability,” which is section 5 of our Uniform Act; and 
another is the system of reversed burden of proof, requiring the fallen person 
to show that his crash was not negligent; while the third is the ordinary tort 
situation wherein the plaintiff, who has been fallen upon, must show that the 
defendant whose aircraft fell on him was negligent. From this chaos of national 
laws, Stanesco draws the cautious conclusion that a unification of law would be 
good for most of us. The Cifeja started on the task in 1925, and our own Uniform 
Law Commissioners, we may add, started in 1922. Both groups produced a 
text stating ‘‘absolute” or objective liability. The Citeja’s European form 
undertook to limit the liability according to a formula based on the weight of 
the airplane, if the limited liability was insured, and also limited its rules to 
nonresident planes. This combination, known as the Rome Convention of 1933, 
turned out to be unacceptable; the few scattered ratifications were meaningless. 
The British delegates secured an Act of Parliament containing the text, but the 
effective date was postponed awaiting an Order in Council which was never 
issued. In the twenty years since 1933, the British public has suffered under an 
extraordinary number of airplane crashes, of friend and foe alike, but the social 
need for methods of handling such losses has not been met by the Rome Con- 
vention, whose insurance provisions were reworked and improved by the Brus- 
sels protocol of 1938. And in our country, the Uniform Commissioners have 
taken the very unusual step of disavowing their text of 1922, and several of the 
twenty states which enacted it have repealed their statutes. It is plain that the 
industry, the underwriters, and the public are not favorably impressed by these 
attempts to solve the nonresident airplane crash problem by the formula of 
absolute liability limited if insured. Since 1945, there have been further meet- 
ings of experts at Taormina, Mexico City, and Madrid under the auspices of 
the ICAO Legal Committee, and the Danish expert Dr. Juul has made a most 
interesting report. The ICAO is going to try to adopt a text which might attract 
important ratifications. Stanesco describes these developments. But the Ameri- 
can public, having seen the “Bolivia” accident at the Washington airport, and 
the two Seattle accidents and the five recent crashes in the Newark-New York 
area, would not seem in the mood to accept these solutions. It seems that we are 
going to deal with the nonresident in our air-space as we deal with the non- 
resident on our highways, by a jurisdictional device; and that we handle the 
payments problem by clauses in the permits given to outsiders who want to 
fly here, which is a flexible give-and-take method and better than a rigid treaty 
or statute rule. 

Riese and Lacour present an excellent brief précis of the Swiss aviation 
statute of December 21, 1948, which Lacour has dealt with before. His associa- 
tion with Dr. Riese, who has now become a judge of the reconstituted Reichs- 
gericht at Karlsruhe, is happy, for Riese was a leading German expert on the 
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Citeja before political events exiled him to Lausanne. The style and presentation 
of their book is a model of clarity, and its Partie Spéciale—conceived much 
like Juglart’s Air Navigation proprement dite—discusses the plane, the infra- 
structure, the right to fly, title and lien and mortgage, transport, salvage, and 
collision, both under Swiss law and under the various conventions and treaties 
in force or in preparation, and under international law. A final section on penal 
law reinforces the Chauveau material. 

Italy has risked a novel experiment; the Act of March 30, 1942, n. 327, com- 
bines the old Maritime Code with an aviation code under the newly coined 
name of Codice della Navigazione. This was the project to which the late Antonio 
Scialoja devoted himself, and Professor D’Ovidio and Pescatore have dedicated 
their volume to his memory. Italian experts are deeply divided on the desir- 
ability of combining as much of maritime law and ship law as possible into one 
text, but the marriage brokers carried the day in the midst of the war years. 
The Manuale is a thorough piece of work, both as to sea law and air law. There 
is of course a large common area, and this reviewer has explored much of it in 
seminar work and a series of studies in the Air Law Review. Both ships and 
planes, when away at sea or up in the air, escape from the direct control of the 
owner, the operator, and the state police power. And when they go abroad, 
there are very similar questions of title, lien, conflict of laws, and the status cf 
the personnel and passengers as visitors, immigrants, or crewmen. The new 
Italian Code is quite elaborate, comprising 1331 numbered sections, of which 
200 sections are jointly applicable to ships and planes, while the rest are divided 
into parts applicable only in the one element or the other. No other legislation 
has attempted such a combination, and as Italian commerce revives it will be 
most interesting to see how the new law works. The authors of the Manuale 
expect it to work well. 

This sheaf of European books, with the new pocket part of Shawcross & 
Beaumont’s work on the Air Law of England, will give the students of com- 
parative and international law many hours of interesting reading. 

ARNOLD W. KNAUTH 


Die Judikate und Spriiche des Obersten Gerichtshofes seit seinem Bestande. 
Herausgegeben vom Redaktionsausschuss des Obersten Gerichtshofes (edited 
by a committee of the Supreme Court). Vienna: Manz, 1950. Pp. xlviii, 904. 

Festschrift zur Hundertjahrfeier des Oesterreichischen Obersten Gerichtshofes 

~1850-1950 (Studies published in honor of the Austrian Supreme Court’s 

Centennial). Vienna: Manz, 1950. Pp. 282. 

It seems fitting to combine a review of the first-mentioned book, which pre- 
sents the history and the decisional evidence for the fundamental role of the 
Austrian Supreme Court in the law of Central Europe during the century of 
its existence, with that of the other book comprising eleven Austrian legal 
scholars’ papers devoted to an elaborate appreciation of the court’s work. It is 
true that the Austrian Civil Code of 1811 contains a provision that a judicial 
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decision shall have authority only with respect to the individual case in which 
it has been rendered and to the parties thereto. But, historically, techniques 
aiming at fostering reliance on precedents go back in Austria to approximately 
the same time as our stare-decisis rule. Karl Wahle, an eminent Austrian legal 
scholar and Senatsprasident (presiding judge of one of the five Chambers of the 
Court), to whom we are indebted for the illuminating historical “introduction” 
in the first book, hereinafter called first volume, calls our attention to that fact. 
As early as 1570, a law of the Holy Roman Empire authorized the Court of 
the Imperial Chamber to give a judgment “general” authority when it decided 
on a mooted question of law. Certain procedures were also provided for the 
predecessor of the Austrian Supreme Court, the Obersie Justizstelle, ever since 
1763, “‘to avoid as much as possible variances between decisions.”’ 

Those procedures constituted the root from which the present system arose, 
a system characterized by two classes of decisions vested with precedential 
authority. The two classes are called: Judikate and Spriiche, respectively. The 
latter are decisions which are recorded as precedents in a “‘book of precedents” 
(Spruchrepertorium) upon a resolution of a Chamber directing the recording of 
a decision because of the controversial question of law involved therein and of 
the large extent of discussion in conference on the question. When, thereafter, 
a Chamber of the Court wants to depart from the legal view expressed in such 
a “precedent” or when there is among several Chambers a division of opinion 
ona legal question not yet reduced to a precedent thus recorded and each of the 
chambers resolves to record its decision, the case, along with the suspension of 
the resolutions, is referred to a Chamber formed ad hoc and enlarged to the 
number of 15 judges of the Court. (Otherwise a Chamber consists of 5 members). 
The decision of the enlarged Chamber on the disputed question of law becomes 
a Judikat, a precedent which has general authority for all Chambers of the 
court; it is, therefore, entered in a particular record, the Judikatenbuch. A 
departure from an authority thus recorded, requires a majority vote of a cham- 
ber of 21 judges. (At present the number of associate judges is 27). The edi- 
torial Committee of the Court has performed a praiseworthy task by compiling 
the Judikate and Spriiche. 

One must not overlook the fact that the authority of these Supreme Court 
precedents is limited to the Court. While the “Introduction” seems to claim 
that despite the lack of authority the lower courts will always accept and follow 
those precedents, Heinrich Klang—an outstanding scholar and judge (now 
retired) of almost half a century’s experience—takes, in his comprehensive 
article in the ‘‘Festschrift,” a different view. He refers to the fact that lower 
courts, because of their independence from the precedents, have not too infre- 
quently chosen their own avenue and thus caused the Supreme Court to recon- 
sider previous opinions, however solemnly recorded in Spruchrepertorium and 
Judikatenbuch. This accounts for the result that while recording makes for 
stability in the Court’s decisions, it has not become a stumbling block for 
judicial flexibility and for progress. (Klang p. 81) 
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The first volume includes all the decisions thus recorded, including opinions, 
The latter are omitted only where they have been overruled or become obsolete 
because of subsequent legislation. 

The number of Judikate comprised in the volume is 256 for the period of 
1850-1918 (the time of the old, great, and monarchical Austria), and 53 ‘‘new” 
ones for the era beginning with November 12, 1918, when the new Austrian 
Republic was created after the fateful destruction of the empire. 

The other class of precedents, the Spriiche are likewise numbered according 
to the two historical periods; there are 272 “old” and 28 “‘new”’ ones. 

Out of the wealth of material presented in the binding precedents only a very 
few decisions shall be mentioned because of their significance for comparative 
and international law. One is Spruch No. 28 “new”, of May 10, 1950. In con- 
trast to the United States holding (see Berizzi Bros. v. S. S. Pesaro 271 US. 
562 (1926)) and the view taken by the English courts (see the Parlement Belge 
(1800) L.R. 5 P.D. 197, and Compania Naviera Vascongado v. S.S. Cristina 
[1938] A.C. 485—joined in by the German practice—) the Austrian Court 
answered the question whether the immunity of a foreign state from judicial 
action extends to proceedings involving the foreign state’s management of 
business affairs, in the negative. Spruch 28 presents a well-substantiated com- 
parative-law study on the position taken by the various foreign countries with 
regard to the question whether immunity of a foreign state should be restricted 
to public acts (acts called jure imperii in contrast to acts jure gestionis.) It may 
be worth remembering that by no state except Soviet Russia was private trade 
totally abolished (the Russian state keeps a tight monopoly of commercial 
activities); this was the very factor which forced all other countries to revise 
their old school wisdom on the wholesale immunity of foreign states, and it is 
certainly piquant that the Austrian Court by its decision thwarted the attempt 
made by the sovietized Czechoslovakia, the defendant, to enjoy immunity 
from an injunctive proceeding enjoining her from selling a hair tonic manv- 
factured in a previous branch—now a “nationalized” Czechoslovakian enter- 
prise—of an Austrian firm under the latter’s trade-mark registered in Austria. 

It was not the first time that the highest court of Austria during the second 
half of its century had resorted to the comparative-law method. This fact, 
reflected in the tens of thousands of its decisions, can be seen from several of 
the “authoritative” precedents compiled in the first volume, e.g. Judikate 
no. 185 and no. 238 “old”, 12, 16, and 50 “new”. 

The object of the other book is—aside from the presentation of a history of 
the Supreme Court (by the late Judge Otto Leonhard)—to render a secular 
account of the Court’s great mission in the interpretation as well as the develop- 
ment of law. 

Studying the very excellent contributions of Judge (and Professor) Heinrich 
Klang and of Professor (and M.P.) Franz Gschnitzer on ‘““The Supreme Court 
and the Progress of Private Law” and “Does Judicial Practice Create Law?,” 
respectively, a reader once more finds strong support for his conviction that, 
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in every practical regard, judge-made law plays a no less important role in 
countries distinguished for codified systems of law than in the Anglo-American 
world, the width of the gap in their methods notwithstanding.! This is what 
Klang has to say: ‘“‘Conflict of laws especially furnished the opportunity for the 
court to resort to the principles of natural justice because of the paucity of the 
code provisions” (p. 87). 

Judge Klang, alas, passes over the meaning of “the principles of natural 
justice” save for the correct remark that they were, for the draftsmen of the 
code, identical with the doctrines of ‘‘natural law” and that “the modern legal 
theory has refused to recognize these doctrines”. If his words, which is very 
probable, refer to the natural-law movement of the 18th century, the statement 
is in accordance with the prevailing Austrian theory. 

It is true that the Court did not think it worth the trouble to embark upon 
specific formulation, but several decisions lay bare the method which the court 
has adopted whenever it invokes the “principles of natural justice.” It is the 
reasoning derived from comparative law, the same method which has been 
raised to the dignity of a principle to guide, subsidiarily, the International 
Court of Justice.’ 

Failure to give attention to the “unwritten” law aspect of the Continental 
legal systems is bound to produce a completely wrong picture. Professor 
Gschnitzer’s stimulating discussion of the creative role of judicial practice 
(Gerichtsgebrauch) makes apparent the degree to which the Austrian courts 
have adopted extra-legislational results as “law.” Professor Gschnitzer seems 
to identify the progress of law by statutory interpretation with Gerichtsgebrauch, 
so that new “‘gaps” plugged by the judiciary in order to adjust the code to new 
needs would be what we call ‘‘judicial legislation” (a term unknown to con- 
tinental lawyers). He provocatively points to the continuously changing char- 
acter of the former in contrast to the “‘by leaps and bounds” fashion of the latter 
(p. 42). However, as Klang shows (p. 104), the court, faced with new problems, 
has usually hesitated to jump ahead rapidly. The long vacillation of the court 
before taking a final position is, if we follow Klang, characteristic of the Austrian 
Court. 

The broad principles and standards used in foreign codes have invited the 
courts to fill small spaces as well as gaps. This is the reason why “judicial legis- 
lation” is not a matter of great concern abroad. Professor Rittler’s essay on 
“irresistible constraint” supplies an example from the Penal Code. The Code 
removes the quality of unlawfulness from an act which was committed under 





1Compare R. David, Traité Elémentaire de Droit Civil Comparé (1950) 124. 

* The Austrian Civil Code (1811) directs in §7 that where literal and logical interpretation 
and even statutory analogy are of no avail for the decision of the case at hand, the judge may 
resort to the “principles of natural justice.” 

'Statute Art. 38 (3) (c). For the significance of the comparative law method for inter- 
national law see T. Ascarelli, Saggi Giuridici (1949) 11 and Lauterpacht, Private Law Sources 
and Analogies in International Law (1927) 85. 
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“irresistible constraint.’ The two words are all that is said about it in the Code. 
There is, therefore, left a wide freedom of choice on the part of the courts to 
find definitions and limitations for this “‘term of art” (p. 224). However, this js 
not the whole story. Analyzing the decisions of the Austrian Court acting in 
criminal cases as “‘court of cassation,” the author points to the distinction be. 
tween genuine constraint (Notrecht) and situations of mere necessity (Nothilfe), 

The former might arise in a conflict of interests in which only unusual hero- 
ism could be expected to sacrifice the highest personal interests, in case of im- 
minent danger to life or liberty, to, for example, society’s important claims, 
such as absolute allegiance or a witness’s truthful testimony. Acts committed 
in Japan by an individual who is American by the operation of jus soli might 
not, where the American is simultaneously a Japanese national jure sanguinis, 
be regarded as unlawful if the acts were caused by coercion, although under 
other circumstances such acts would be violative of obligations inherent in 
American citizenship. In countries like Austria, the law of which never includes 
a grant of immunity in exchange for a waiver of the privilege against self- 
incrimination, a person whose active role in a crime (at trial) is unknown, may 
present, if placed on the witness stand, a case of constraint. The Austrian Court, 
which has always in the field of criminal law given due weight to comparative 
law—particularly German law—supplies, as Rittler shows, substantial author- 
ity pro and contra, depending on the circumstances. 

He defines, then, in sharp contrast to the constraint referred to, the other 
category as a state of necessity owing to which the accused had to interfere with 
an innocent person’s interests in property or physical well-being in order to 
avert from himself or from another imminent danger (this is Vothilfe). Whereas 
the former situations grant a right to the performance of an act which would 
otherwise be a crime, and, therefore, make the act lawful—Nofrecht, the latter 
only offer an excuse for an act which remains unlawful—WNothilfe. Accordingly, 
self-help is allowed against a person resorting to Nothilfe, but not against the 
exercise of a Notrecht. Professor Rittler shows that a similar classification has 
been made in the theory of French criminal law, by distinguishing contrainte 
morale from the état de nécessité. 

All the contributions mentioned are outstanding. However, this remark by 
no means reflects on the quality of the other essays, not discussed here because 
it is impossible to do justice, in a few pages, to a collection of essays written by 
recognized representatives of contemporary Austrian jurisprudence. Certainly 
every lawyer interested in comparative law will enjoy reading the book. 

, ARTHUR LENHOFF 


ScHwarz, A. Das Schweizerische Zivilgesetzbuch in der auslindischen Rechisent- 
wicklung. Ziirich: Schulthess & Co. A. G., 1950. Pp. 90. 
This small book publishes, with extensive notes, a series of lectures given by 
Professor Schwarz at the University of Ziirich near the end of the 1948-1949 
academic year. The subject of the lectures is the influence which the two basic 
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Swiss codifications, the Code of Obligations and the Civil Code, have had upon 
law-making and legal thinking outside of Switzerland. In this connection, 
Professor Schwarz considers at some length the type and degree of influence 
which the French, German, and Swiss codifications have exercised and may still 
exercise upon other legal systems throughout the world. 

The main emphasis of his discussion is upon the motives for, and the prob- 
lems involved in, the reception of the Swiss Civil Code by Turkey.! However, 
the greatest interest of the book for the American reader is not in this discussion 
of the Turkish experience, which can only suggest some of the difficulties in- 
herent in the adoption by one society of a code developed out of the needs and 
experience of a society with a very different background and history, but rather 
in the general analysis which Professor Schwarz gives of the Swiss codes and 
the comparison which he draws between the Swiss and other European codifica- 
tions, especially the French Code Civil and the German Biirgerliches Gesetzbuch. 

In making these comparisons Professor Schwarz is only incidentally con- 
cerned with the specific substantive solutions adopted by the Swiss codes. His 
concern is rather with the style and technique of these codes as compared with 
their French, German, and Austrian counterparts. The most interesting and 
extensive comparisons are those drawn between the Swiss codes and the German 
Civil Code. The general popularity of the Swiss codes is contrasted with that of 
the German Civil Code, limited, by and large, to the legal profession and, even 
in professional circles, not by any means universal.? This difference in popu- 
larity results, at least in part, from basic differences in the conception and execu- 
tion of the German and Swiss codifications. The Swiss Codes are written in a 
readable, easily understood language. The dense, legal style of the German 
Civil Code reflects the complex interdependence of its various parts.’ From the 
point of view of style and execution, perhaps the closest counterparts in the 
Common Law to the German Civil Code are certain of the American Re- 
statements. 

These differences in style between the Swiss and German codifications are 
expressions of two fundamental and decisive differences in the background out 
of which these codes were drafted. The German Civil Code was the end-product 
of a highly developed juridical science, the so-called Pandektenwissenschaft.4 
It was drafted by theorists rather than by practitioners. Moreover, these 
theorists held, for a variety of reasons which cannot be discussed here, a mechan- 
ical and closed conception of law and the legal process.’ This conception, as 
applied to a code, had several consequences: First, it required that the code be 


‘See especially pp. 47-55. 

Pp. 6-7. 

3 Pp. 7-9. 

‘Pp. 9-11. 

>For an excellent and amusing description of German legal thinking during the period in 


which the German Civil Code was drafted, see Ihering, Schers und Ernst in der Jurisprudenz 
(1884), 
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complete, that, ‘‘to the greatest possible extent, everything be thoroughly and 
completely regulated.’’® Second, it encouraged the belief that the code could 
and should be complete not only for its own time and place but also for the 
future. Third, it denied a creative role to the courts after codification—“‘the 
German Civil Code is the juridical adding machine par excellence.’” An ap- 
proach which combined these elements could only result in a complex, difficult, 
and unpopular code. 

The background out of which the Swiss Codes, especially the Civil Code, 
emerged is in these two respects very different from the background of the 
German Civil Code. The Swiss Civil Code, in a real sense the product of one 
man, Eugen Huber, is, “ijn contrast with the German Civil Code, not doc- 
trinaire at all, but rather close to real life; it does not have a long list of articles 
with hardly any practical applications; its provisions were not constructed with 
juridical compasses; instead of dogmatic considerations, practical, social, and 
ethical considerations are given first attention.’® It is not the creation of a 
theorist, but rather of a man who had, besides his legal training, a real sense of 
the practical role and function of law in society. In particular, Eugen Huber 
rejected the mechanical and closed conception of law and of the legal process 
which was basic to the German Civil Code. Article 1 of the Swiss Civil Code, 
which provides that: 


Laws govern all questions to which the letter or the spirit of one of their provisions applies. 


In the absence of a statutory provision, the judge shall pronounce in accordance with 
customary law and, in the absence of a custom, in accordance with the rules that he would 
enact if he had to legislate. 


In such case, he shall be guided by received doctrine and judicial tradition. 


establishes the theory and sets the tone for the Swiss codifications. In this 
article,® the legislator acknowledges that his code neither can, nor will attempt 
to, be complete even for its own time and place. At the same time the creative 
role of the courts in the legal process is explicitly recognized and encouraged.” 

Professor Schwarz’s work is richly suggestive in making such comparisons 
and generalizations as these about the Swiss codes and various other European 
codes. For the American who reads German, this book isan excellent introduction 
to the social and philosophical background out of which the Swiss and German 
codes emerged. Moreover, the book helps the reader to think of a codification 
as an organic whole exercising a pervasive and perhaps decisive effect upon the 
legal process of its society, rather than as simply anunconnected series of specific 





6 Pp. 8-9. 

*P. 8. 

SP. 44. 

9 For an excellent discussion of this article, see pp. 28-32. 

10 Professor Schwarz quotes (p. 29) from Gény [2 Méthode d’Interprétation et Sources en 
Droit Privé Positif (2d ed. 1919) 328] on article 1 as follows: “For the first time, perhaps, 4 
modern legislator recognized officially and in a general formula that the judge was his neces- 
sary assistant.” 





Pc 


ex 
an 
gl 
tic 
de 
an 


er: 
in 
to 
op 
op 
ac 


cl 
ha 
ch 
be 


als 
We 








aa eS OS Cl 


ed 











BOOK REVIEWS 453 


substantive provisions. Professor Schwarz’s study suggests the range of con- 
siderations and pressures which will determine the concrete and particular 
meaning given to substantive code provisions in the actual administration of 
justice. The book does not, of course, consider such questions nor does it discuss 
the extent to which changes in the material conditions of their social and eco- 
nomic life or in the values held by their societies have brought contemporary 
Swiss and German thinking on these matters closer than was the case when 
the respective codes were drafted. It is significant that today German theory 
on questions of codification and the nature of the legal process would be in 
substantial agreement with the approach adopted by Huber in his draft of the 
Swiss Civil Code." Professor Schwarz’s book, by giving the necessary back- 
ground, provides a helpful introduction to such problems as those suggested 
above, problems basic to a real understanding of any code system. 
A. Vv. M. 


PounD, Roscoe. New Paths of the Law. First Lectures in the Roscoe Pound 
Lectureship Series. University of Nebraska Press, 1950. Pp. 69.! 

PounD, Roscoe. Justice According to Law. Published for Westminster College 
by Yale University Press. Lectures on the Green Memorial Foundation. New 
Haven, 1951. Pp. 98.? 

The views of a great jurist-philosopher, reflecting six decades of professional 
experience, are entitled to special attention. Today, the legal order is challenged 
and in mortal danger; indeed, it is already in ruins in a considerable part of the 
globe. Hence, the message in these two volumes of the great teacher of genera- 
tions of American lawyers, tracing the historical-sociological lines of legal 
development along the paths of liberty, of humanitarianism, and of authoritari- 
anism, assumes enhanced significance. 

The recent deviations in legal evolution Pound attributes to the end of the 
era of opportunity. At the same time, he speaks of science which divides the 
indivisible and achieves what seems impossible. In this contradiction, a reader, 
tormented by the thought that opportunity has ended precisely when science 
opens the brightest prospects, may find a source of hope. To associate with 
opportunity in one sense the supremacy of law and individual self-assertion— 
achievements in the path of liberty, forming the alpha and omega of our polity 
(P, 10-11)—or to relate natural law doctrine and Kant’s formula of right too 
closely to a passing phase of economic opportunity (P, 15, 17), may after all 
happily prove to be a gratuitous concession to historical materialism, mistaking 
changing forms for unchanged substance. The ‘socialization of law’—the 
beginnings of which Pound observes in American law as early as the last two 


1 For a brief discussion of this see von Mehren, Review, 63 Harv. L. Rev. (1949) 370; see 
also Reinicke, “Die Auslegungsgrundsitze des Bundesgerichtshofes,” 4 Neue Juristische 
Wochenschrift (1951) 681. 

1 Referred to in this review by the symbol P. 

* Referred to in this review by the symbol J. 
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decades of the past century, and which consists mainly in limitations on prop- 
erty rights, on liberty of contract, and on the enforcement of claims—admit- 
tedly can be explained also on the basis of security against interference with 
opportunity (P, 23). 

Do the “insurance theory” or the “involuntary Good Samaritan theory” 
of liability abandon the path of liberty? Referring to certain proposals to extend 
absolute liability by judicial interpretation, the author concludes that a jural 
postulate pratecting individuals against all loss or injury, even that resulting 
from their own fault or improvidence, is essentially Marxian and exceeds the 
limits of effective legal action (P, 45, 47). At the same time, he is well aware of 
the possibility that this humanitarian trend, shorn of its exaggerations, may be 
reconciled with, and indeed ensure fuller realization of, the principle of liberty, 
This, it is believed, is the decisive point. Separation of the paths of liberty and 
of humanitarianism, as is occasionally es, is unnecessary and plays into 
the hands of totalitarianism. 

Peoples who have felt the grip of authoritarian iia are quickly immunized 
against that mental intoxication which associates such regimes with humani- 
tarianism. The authoritarian path leads away from law; is it, then, a path of 
law at all? This is a complex question, which is not answered by the objection 
that a constitutional enactment of freedom from want and fear is merely a 
preachment, not enforceable and not intended to be enforced as law (P, 55). 
The fact is that authoritarian systems live partly on rudiments of the old legal 
order and partly on its historical blunders; the remedies they offer, falsely 
propagandized as humanitarian instead of authoritarian, are worse than the 
malady itself. These systems exploit what historical justification there may be 
for reforms by enveloping their crude measures in a humanitarian halo, even 
while the exploitation of the masses, instead of being eliminated, is increased. 
But all this does not absolve the free world from providing real remedies. There 
is assuredly a possibility of legal development between the Scylla of slavery and 
the Charybdis of laissez-faire. This, in the terms of Pound, is the path of civili- 
zation. But a new “great era of law” can scarcely be initiated until a creative 
synthesis is discovered, through which the fulfillment of new aspirations can be 
achieved without the loss of real individual liberty. Perhaps the liberation of 
some Communist-ridden countries without the prospect either of fully restoring 
the old legal order or of continuing the new, may produce such a synthesis. 

Never has mankind had greater need for a clear vision of justice according to 
law. As a historical-doctrinal analysis of its meaning, Pound’s chapter on jus- 
tice is magistral. In particular, it brings out that the field of justice is ina 
measure distinct from that of morality in the narrow meaning of the term. The 
author adopts Radbruch’s definition of “ideal relation among men” (J, 9), 
only to recognize that its content is variable and that perhaps “‘a satisfactory 
solution may prove impossible” (J, 23). He concludes by relying on William 
James’ idea of the “more inclusive order,” meaning the maximum satisfaction 
of human wants or expectations (J, 31). 

This idea, offered not as a philosophical definition, but only as a working 
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formula for lawyers, harmonizes with the conception of law as “social engineer- 
ing.” But it is not so readily reconciled with the objection to the “unrestricted 
rule of the majority’ (P, 59), on the one hand, and on the other with the lofty 
conception of law as “‘what makes laws living instruments of justice” (J, 60). 
Justice, as conceived by Pound, seems to mediate between the necessity of 
substantial principles, in line with the historical confession of Radbruch, and the 
necessity of civilized procedural forms, implied in the reliance of Pound on the 
vitality of taught tradition, the professional element expressed by the formula 
“experience developed by reason and reason tested by experience” (J, 60). 
This brings out happily the concern of legal thought with facts (experience) 
as well as with principle (reason), without, however, specifying their present 
relevant content. It is respectfully submitted that, in the light of Radbruch’s 
historical confession, namely, that some fundamental principles must be recog- 
nized, not only is relativism alone insufficient to justify civilization based on law, 
but the same is true of the ‘‘engineering”’ conception of law. An engineer moves 
exclusively in a technical field of operation, little concerned about ultimate 
ends, whereas law, defined as ‘“‘what makes laws living instruments of justice,” 
deals with ultimate symbols expressed by the words: ‘‘divinarum et humanarum 
rerum notitia, justi atque injusti scientia,” 

This is what perplexes the legal mind, unsupported by ultimate principles, 
when it is confronted, as it may be increasingly in the future, with problems 
such as are involved in the Nuremberg trial and its significance as a precedent. 
The perplexing conflict between individual responsibility and historical deter- 
minism, haunting the legal mind, is accentuated by the upheaval of the times. 
It is a hopeful sign that the challenge provokes searching self-analysis. In 
refuting the usual objections against judicial justice and vindicating its inherent 
merits, the author strengthens the hope that legal thought will cope with its 
historical task. 

Pound draws three conclusions from recent experience with totalitarian 
regimes. The first is the necessity of fundamental principles, which Radbruch 
was constrained to admit (J, 23). The second is that the role of law goes beyond 
the social and economic order, since it extends to the social interest in the in- 
dividual life (J, 33). The third is that totalitarian government shows from what 
the separation of powers was devised to save us (J, 65). Although reliance on 
what already has been achieved, however glorious, does not invariably ensure 
further achievements, the vindication of legal civilization, so wisely formulated 
by Pound, deserves the name of a minimum program to free mankind from 
tyranny and to restore universal respect for law. 

BARNA HORVATH 


SERENI, A. P. La societé per azioni negli Stati Uniti. Milano: Guiffré, 1951. Pp. 
172. 

LepaRGNEuR, H. Les sociétés commerciales aux Etats-Unis d’Amérique, Paris: 
Librairie Dalloz, 1951. Pp. 360. 
As Professor Hamel points out in his foreword to Mr. Lepargneur’s book, 
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“The law of corporations represents one of the privileged fields of comparative 
studies (p. vi).”’ The corporate device constitutes a crucial link in the capitalis. 
tic economy; its function does not radically differ in the various countries. This 
explains the basic similarity of the corporation laws in different legal systems, 
despite differences in detail resulting from variations in their backgrounds. 

Professor Sereni observes that it is his purpose to treat those aspects of the 
law of stock corporations in the United States, which chiefly differ from the 
corresponding rules in civil law countries. Attention is directed to the function 
of stock corporations in the economic life of the United States, to the interre- 
lation of federal and state laws in this particular field, to the method of in- 
corporation and recognition of corporate legal personality. The different prin- 
ciples existing in civil and common law countries with respect to capital stock 
and the rights and privileges of the various classes of shareholders are particu- 
larly mentioned (pp. 38 ef seq.). As contrasted with much stricter rules in civil 
law countries, the American law presents more elasticity, allowing, for example, 
the subscription of only a limited number of shares at the moment of formation 
of the company.' Again in contrast with the situation in the United States, in 
civil law countries differentiation of classes of shares is restricted within def- 
nite and very narrow limits.? After continuing the analysis of the American law 
of corporations—as respects shares, administration, shareholders, their powers 
and their legal protection, increase and reduction of capital, reorganisation, 
dissolution and winding up of the corporation—Professor Sereni includes in the 
last chapter an excellent résumé of the structural characteristics of the Amer- 
ican system of corporations. These include: the concentration of economic power 
in the hands of stock corporations; the distinction between public and family 
corporations; the predominant position of management; the great power exer- 
cised by the board of directors; the very slight line of demarcation between 
shares and bonds. He concludes that “‘the law of corporations in the United 
States, is more modern, realistic, and developed than in any other country. In 
the United States, a great number of useless and antiquated formalities have 
been abolished; in this manner the legal institution of the stock corporation 
has been completely exploited within the frame of a capitalistic economic 
system, while many of the abuses for which the stock corporation could be used 
have been avoided (p. 137).” 

The method followed by the author and the clearness and excellence of the 


1In most of the civil law countries, since the required capital constitutes the principal 
Security for the satisfaction of the debts of the corporation, a corporation cannot start its 
activity before the authorized capital, or a substantial part of it, has been subscribed. The 
subscribed shares must be paid in full, or at least in a proportion fixed by the law, within 
reasonably short time (p. 38) 

2 Two principles apply: first, the classes of shares into which the capital can be divided 
are often limited, and the privileges and powers of the various classes are also limited by 
imperative rules; second, certain fundamental rights must be attributed to all the share- 
holders, who are supposed to be in position to enjoy them on a substantially identical basis 
(p. 49). 
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exposition completely attain the end which inspired the book. Without indulg- 
ing too much in the descriptive exposition of individual rules, Professor Sereni 
brings to Italian readers the essential features of the American law of stock 
corporations. References to the civil law systems also play an essential role in 
his book, contributing to the understanding of certain peciiarities of the 
American law, which are clarified through comparison with the corresponding, 
although different, civil law rules. 

A comparative approach also characterizes Mr. Lepargneur’s study, which 
includes both partnerships and corporations, with references throughout to the 
corresponding French types of business association. A distinction is made be- 
tween partnership stricto sensu, characterized by unlimited liability of the part- 
ners—the French société en nom collectif—and the partnership largo sensu (the 
latter comprehending joint ventures, syndicates, limited partnerships, and joint 
stock companies). The limited partnership, in which the liability of certain 
partners who do not share in the management is limited to the amount of their 
contributions, corresponds to the French société en commandite’ To a French 
jurist, the joint stock company seems anomalous, as combining the issuance of 
shares with the principle of unlimited liability of the partners (p. 49, with a 
more detailed comparison at p. 57). With respect to joint ventures and syndi- 
cates, the author observes that “this isa good occasion to show how the Ameri- 
can law apparently does not follow logical categories, but tends to accommodate 
itself to circumstances, creating distinctions which seem subtle to us” (p. 59). 
As compared with the distinction in French law between the société en nom 
collectif and association en participation, ‘the American cases are much less 
categorical, as they affirm that there is no distinction between the categories, 
or, if such distinction be possible, it would be useless, since the same rules are 
applicable to both (p. 60).” 

After a brief mention of the “trust in commercial law”, Mr. Lepargneur 
devotes attention to the law of corporations—methou of incorporation, shares, 
administration and direction, protection of investments —the last chapter sets 
forth a series of general conclusions. 

While the comprehensiveness of the subject matter prevents the author from 
exhausting the various topics, his critical remarks seem to emphasize particular 
points rather than the workability of the system as a whole.‘ In spite of this, 
the book provides a useful survey of the American law of corporations, furnish- 
ing to the French readers a valuable basis for detailed study. 

In general, Mr. Lepargneur points out that the United States leads among those 
countries which leave free scope for the most daring proceedings, and yet 


’“The origin of this type of partnership is French,” Mr. Lepargneur points out, “it is the 
contrat de commande, which has become our société en commandite and was introduced into 
our former colony of Louisiana, from which it has been copied by other states (p. 50).” 

* For example, the author asserts the superiority of the French system with respect to the 
protection of the shareholders, the power of directors (p. 313), the severe rules governing in 
France the special meetings of holders of certain types of securities (p. 314). 
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strive to restrain abuses (p. 318). American influence upon the corporate law of 
the European continent has been not inconsiderable. Certain characteristics of 
the system of authorized capital, unknown in Europe, have appeared in the 
German and Swiss projects; nonvoting shares have been allowed by the German 
and Italian projects; convertible bonds have been provided for in the German 
and Hungarian projects. Most of these countries, however, seem to prefer 
progressive control by the government (p. 319, 320). On this danger, Mr. 
Lepargneur points out that the United States is now “The last champion of 
freedom in the field of corporations (p. 322).”’ For the future he is skeptical, 
saying that ‘‘Soon perhaps, we will see the last corporation in the traditional 
sense. Where then will the future be able to find a balance?” 
GIORGIO BERNINI 


Probation and Related Measures. New York: United Nations. Department of 
Social Affairs, 1951. Pp. 374. 


This study, by an anonymous author or authors, is concerned primarily with 
adult probation, and confined to (a) definitions of the characteristic and 
essential features of the probation system and its relationship to related 
measures; (b) analysis of the origins, development, and geographical diffu- 
sion of the system; (c) exposition of legislation and practice in six selected 
countries; and (d) comparative and critical analysis of the contents of proba- 
tion legislation and practice. The six countries observed are the United States 
of America, the United Kingdom, New Zealand, Sweden, Norway, and The 
Netherlands. Material on the legal development of many other countries is 
included in the sections dealing with origins and progress of legal doctrine. 

Conducted by The Department of Social Affairs, United Nations, at the 
request of the Social Commission and The Economic and Social Council, the 
study has avoided juvenile probation (being studied by another part of the 
Secretariat) although throughout the volume the close identification of pro- 
bation with juvenile law is notable. The study stops short of active recommen- 
dations; one understands that such recommendations, for the UN, will follow. 
Various governments and many named authorities have been consulted. A 
special appendix made up of descriptive and analytical material prepared by a 
committee whose members are named is included. A Preliminary Report has 
been submitted to numerous experts prior to preparation of the draft now 
published, and comments used in making final revision. But the persons re- 
sponsible for the text of this volume remain unknown: a regrettable omission. 

The volume begins, sensibly, by setting out an “unambiguous working defi- 
nition of probation”: a method of dealing with offenders (a) after establish- 
ment of guilt; (b) applied on a selective basis; (c) containing the element of 
conditional suspension of punishment; and (d) including supervision and treat- 
ment. The reader is cautioned to distinguish probation thus defined from such 
closely related measures as parole, supervision of predelinquents and “other 
maladjusted persons”, the recognizance or binding-over, and the conditional 
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suspension of the imposition or execution of sentence without supervision. The 
verbal care and logical precision with which the field of discussion is thus 
blocked off accurately sets the tone of the entire volume, which proceeds with 
meticulous and objective care to consider the legal origins, the spread, and the 
practices of probation here and there. From these prose qualities, and such 
usages as ““connexion”’ and “‘labour’’, one may provisionally conclude the author 
to be not unfamiliar with the British Isles. 

Thorsten Sellin once said, in a famous passage, that any method of punish- 
ing criminals is the protection of social values by that method regarded as 
best by the dominant social group of the culture. In this study, it is shown that 
the origin of probation ‘‘was not the result of a deliberative creative, legislative 
or judicial act, but rather the result of a gradual growth, an almost unconscious 
modification of existing legal practices.”” (Sometimes, indeed, almost too slow, 
and almost too unconscious.) It is one of the great advantages of the common 
law system, it is pointed out, that it permits this kind of experimentation. 
Thus it is not unexpected to find that England and Massachusetts share the 
honor of having given the probation system to the world: England by a long 
series of judicial manipulations differentiating treatment of young or juvenile 
offenders (whom it was sought to protect from the contamination of prison 
life), and Massachusetts by the influence of cobbler John Augustus of Boston, 
whose reclaimings of common drunkards and other petty offenders resulted in 
a Massachusetts probation statute in 1878. 

The countries of the British Commonwealth at a comparatively early stage 
introduced the ‘‘statutory regulation of the conditional release of offenders’, 
following the British or Massachusetts precedent closely. The Franco-Belgian 
system (substituting suspension of execution rather than imposition of sen- 
tence) is discussed, as well as the conditional pardon legislation worked out by 
the German states, and the interesting developments in the Scandinavian 
countries. In dealing with Norway, it is somewhere stated that the system in 
use there (conditional suspension of prosecution for those whose offenses are 
trivial or whose social redemption risk value high) is not known in the United 
States. Perhaps not in an officially recorded form, but the exercise of discretion 
by local prosecutors here with particular regard to the decision whether to 
prosecute offenders for this or that reason is a normal and important part of 
the work of any such lawyer. The spread of probation and related measures in 
Asia, Latin America, and Africa has a chapter to itself. Except for handling 
juvenile offenders in metropolitan centers, this spread is limited. 

There is no more controversial area in the field of judicial administration 
than probation. Most important areas of controversy are discussed here. 
Among them: 

(1) Should probation services be part of and under the control of the judicial 
process, or should nonjudicial administrative agencies take over the function 
of probation as well as parole? In this connection, it is interesting to note that 
no mention of the Youth Authority legislation in the United States is included. 
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(2) Should administration of probation be local or on a statewide basis? 
Local administration tends to fit into our concept of local self-determination, 
and provides decision-making in the place where the offenders are. On the 
other hand, local administration has tended not to produce adequate financial 
resources, or qualified and well-supervised staffs, or proper integration with 
statewide administrative activities in related areas such as parole. 

These are troubled waters, in which political and professional vested in- 
terests are not always unconnected with the views put forth by those who 
speak most loudly. The work of the National Probation and Parole Association 
in providing neutral discussion material for those with interest and knowledge 
of probation, and in sponsoring model legislation in the area, is noted in the 
study. This study itself, by its thorough and methodical presentation of the 
source and secondary materials over such a wide spread of jurisdictions, will 
make no small contribution to the development of reasonable methods of ad- 
justing the treatment of offenders to the best interests of the offender himself 
and of the society of which he is a part. In doing so, there will emerge the most 
advantageous methods of applying the authority of society to the deviant who 
has harmed society—whether that authority be judicial, administrative, or 
otherwise. 


MAXINE BOORD VIRTUE 
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LAFERRIERE, J.-WALINE, M. Traité Elé- 
mentaire de Science et de Législation 
Financiéres. Paris: Librairie Général 
de Droit et de Jurisprudence, R. 
Pichon & R. Durand-Auzias, 1952. 
Pp. xv, 581, with index. 

The value of comparative legal 
studies in the field of public finances, 
particularly taxation, has been recog- 
nized more and more widely in this 
country. The welcome reception given 
by specialists to such publications as 
the Foreign Tax Law Weekly or the 
Bulletin for International Fiscal Docu- 
mentation is a good indication of this 
trend; a glance at the listings in the 
Tax Institute Bookshelf will also show 
the increasing weight now given in 
America to books and articles on fiscal 
laws of foreign countries. 

The book under review is a text 
book, written primarily for French 
students,! giving a general introduction 
to the present day fiscal laws of 
France against a background of the 
theoretical principles developed during 
the last one hundred and fifty years. 

For a comparative study of French 
fiscal laws this book can serve as an 
excellent introduction, but any compe- 
tent analysis would, of course, have to 
be based on primary sources. The book 
is readable and lively, and explains 
many aspects of French fiscal techni- 
que that are touched upon by the 
American press but are probably not 
properly understood by the general 
reader. 

Roscoe Pound recently remarked? 
that American law was the product of 
the courts, while the law of Continental 
Europe was a product of the univer- 
sities. The book colorfully illustrates 
that professors in Europe still feel 


1Both authors are professors of the Law 
School of the University of Paris. 

*1 American Journal of Comparative Law 
(1952), 4. 
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that they are, in certain respects, the 
high priests of legal thinking. Dealing 
with the law relating to the budget, for 
instance, the authors discuss at con- 
siderable length how the present law 
deviates from scientific principles: 
practically none of these principles 
are being now adhered to (unity of the 
budget, universality of the budget, 
annual character of the budget, etc.); 
theoreticians themselves do not advo- 
cate compliance with these principles 
under the present circumstances; and 
finally, the authors tell us with a 
frown, some students of fiscal laws 
consider these dogmas completely 
outdated. Now, to an Anglo-American 
jurist, principles which are not re- 
flected in legislation or decisions are 
just nonexistent; to the authors, Con- 
tinental professors of law, these 
principles which have been taught at 
universities for a century and a half— 
and deviated from for a century and 
a half—are still guiding lights against 
which, when talking de lege lata, they 
show the present law as a dark sil- 
houette. 

JOSEPH DACH 


Statement of the Laws of Argentina in 
Matters Affecting Business. Washing- 
ton, D. C.: Pan American Union, 
1951. Pp. 197. 

This is a revised edition of the 
volume covering Argentina in the 
well-known series “Statements of the 
Laws of Latin America in Matters 
Affecting Business,” initiated by the 
former Inter-American Development 
Commission and now being continued 
by the Division of Legal Affairs of the 
Department of International Law and 
Organization of the Pan American 
Union. The new edition, prepared by 
Dr. Raul Salaberren with Dr. Rodolfo 
G. Martelli and Dr. Julio Fernandez 
Moujan (h), lawyers of Buenos Aires, 
shows numerous improvements over 








462 


the first edition which appeared in 
1946. In addition to the text of the new 
Constitution, chapters on Negotiable 
Instruments, Copyright, and Banking 
have been added, and the coverage of 
the original topics has been sub- 
stantially extended. A closing chapter, 
also new, “Legal Codes,”’ gives on ten 
pages some minimum information on 
the Civil Code, the Codes of Civil 
Procedure, and other Codes. 

The usefulness of well-done sum- 
maries of the basic legislation of 
foreign countries is obvious. The 
“Foreword,” by Manuel Canyes, Chief 
of the Division of Legal Affairs, con- 
tains the necessary caveat: “It is not 
intended, however, to relieve anyone 
of the reasonable requirement, in a 
specific undertaking, of consulting 
counsel or of referring to the full texts 
of legislation, regulations and court 
decisions, especially for changes that 
may have taken place since publi- 
cation.” 

The value of the volume would be 
enhanced by addition of a selected 
bibliography, especially of writings in 
English, including a reference to the 
Guides prepared by the Library of 
Congress. 

K. H. N. 


Scuwartz, B. Le Droit administratif 
Américain. Notions Générales. Paris: 
Sirey, 1952. Pp. x, 249. 

This work, the first complete survey 
published in French on American 
administrative law, is one of a series in 
which Professor Schwartz plans to 
introduce to interested students of one 
country the administrative law of 
other countries. The author, in eight 
chapters, deals with administrative 
process, administrative justice, judicial 
control of administrative decisions, 
and responsibility of the state. Al- 
though most of the book is devoted to 
the second and third topics, the author 
gives a clear picture of the adminis- 
trative agencies. His survey is of 
special value to foreign students, and 
chiefly the French, for its thorough 
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exposition of a complex subject, an 
exposition made even more valuable 
by an exhaustive bibliography. But, 
since after all the content of the book is 
familiar to most readers of this 
Journal, we shall rather emphasize the 
method used and its value. For the 
author has not contented himself with 
a mere exposition of the American law; 
he has done more—he has given us a 
very lucid comparative analysis of the 
American and French principles and 
tendencies in the field of Administra- 
tive law. And the constant references 
and comparisons that Professor 
Schwartz endeavors to make between 
the two laws renders understanding of 
the American law not only easier but 
also more profitable for the French 
reader. Of very great interest to 
students of both countries are the 
first twenty pages, where the author 
shows how American and French laws 
are both judge-made laws, how they 
are both derived from the principle of 
the separation of powers, how different 
has been the interpretation of this 
principle by the jurists and the judges 
of the two countries, how the French 
interpretation has led to denial to the 
judicial power of any right to interfere 
in the administrative process (leaving 
the protection of individual rights to 
a special court, the Conseil d’Etat), 
and how the American interpretation 
left to the courts a quasi-absolute right 
to control the legality of administra- 
tive decisions. Of equal interest is the 
last chapter, where the author deals 
with the responsibility of the state and 
of public agents, with accurate utiliza- 
tion of the French law. But the entire 
study of Professor Schwartz should be 
of great assistance to every student of 
administrative law, and one can only 
hope that his next book on French 
administrative law will soon be pub- 
lished. Indeed, this survey shows excel- 
lently how an able utilization of the 
comparative method can help in the 
comprehension of foreign law, and, 
what is perhaps more important, make 
the reader discover in his own law 
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many new and previously unrecognized 
aspects. 
PIERRE BONASSIES 


GLvECK, S. Crime and Correction: Selected 
Papers. Cambridge: Addison-Wesley 
Press, 1952. Pp. x, 273. 

This volume is a selection by Pro- 
fessor Glueck of eleven of his prior 
essays on crime and punishment 
published during the past twenty-five 
years. These articles and speeches 
deal successively with crime causation, 
administration of criminal justice, 
psychiatry and criminology, peno- 
correctional treatment, crime pre- 
vention, and war crimes. The last 
essay, devoted only to the highly 
theoretical, although vital, problems 
of the Nuremberg trial may seem out of 
context; the earlier essays are still of 
current value. For, although modifica- 
tions have been made in the penal and 
pentitentiary laws of the world during 
the last years, no one can say that the 
basic approach to the problem has been 
changed: “fa major break with tradi- 
tional prejudices and ineffective prac- 
tices in criminal law and penology has 
still to be made” (p. vi). And the 
author in his introduction again advo- 
cates the new approach which is em- 
phasized in all his essays. Penal law 
can no longer be a theory of punish- 
ment for criminalistic behavior, but 
rather, and we suppose that on this 
point everyone agrees with the learned 
scholar, “the recognition that the 
crime involves highly complex bio- 
social factors and forces to be coped 
with by special techniques” (p. vi). 

As it is impossible in this brief 
notice to point up every problem 
dealt with in these essays, we shall 
only call the attention of the readers 
to three of the essays, which seem to 
us the most important of the book. 
The first (chapter 1, pp. 1-23) is 
devoted to crime causation, and was 
written in 1941. It is a penetrating 
study, in which the author criticizes the 
attempt of some criminologists to 
“explain everything by one thing” 


(p. 4). Instead he shows that crime, 
a “social phenomenon involving the 
behavior of human beings” (p. 4), 
cannot be explained by only one 
underlying cause, either the classic 
concept of guilty intent, Lombroso’s 
theory of atavism, or even more 
modern theories of social disorganiza- 
tion. For if the social disorganization 
is the sole cause of crime “why do so 
many persons not become criminal” 
(p. 5). The conclusion is that we can 
only know that “a complex of factors 
is usually associated with criminality, 
although we may not know the exact 
interaction of elements in the complex” 
(p. 21-22). 

The second essay (chapter 4, p. 72- 
101) is the well-known and deservedly 
well received ‘Rational Penai Code’’, 
written in 1928. The basic criterion 
adopted that “the legal and institu- 
tional provisions for the protection of 
society must be based not so much 
upon the gravity of the particular act 
for which an offender happens to be 
tried, as upon his personality, that 
is upon his dangerousness, his personal 
assets, and his responsiveness to peno- 
correctional treatment” (p. 88), leads 
the author to an unreserved adhesion 
to the principle of a “wholly and 
truly indeterminate sentence” (p. 99). 
But Professor Glueck does not over- 
look the dangers of such a system to 
the rights of individuals, and, although 
believing in the efficacy of the device 
of an administrative Treatment Board, 
recognizes that “the idea raises many 
vexing problems of policy and law” 
(p. 98). 

The same problem of the protection 
of individual rights is involved in 
chapter 5 (p. 102-118), the most re- 
cent essay of the selection, which is a 
reprint from a Report to the Inter- 
national Penal and Penitentiary Con- 
gress of The Hague (1950), and deals 
with the necessity of a presentence 
examination of the offender. The 
author notes that “the majority of the 
contributors interpret the term ‘pre- 
sentence investigation’ to deal with the 
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information needed by the court in 
imposing sentence after conviction” 
(p. 104). The insufficiency of this 
definition of the presentence period 
appears when one reads the con- 
clusions adopted by the Congress on 
this point. In these (they may be 
found in 41 Journal of Criminal Law 
and Criminology 730 (1951)) a dan- 
gerous confusion exists between the 
offender and the accused. The first 
paragraph of the conclusions is well 
written and provides for a presentence 
report covering the personality, char- 
acter, familial background... of the 
offender, and we suppose it points to 
a convicted offender. But the last 
paragraph, dealing with the Roman law 
countries, speaks about the personal 
examination of the accused, i.e. some- 
body supposedly strongly protected by 
a presumption of innocence. This shows 
that there is a very important and 
difficult problem in the adaptation of 
the old schemes of criminal punishment 
to the new criminological theories. No 
one can disagree with the soundness 
and the necessity for modification ad- 
vocated by the survey of Professor 
Glueck, but the task of the crim- 
inologists, and chiefly of the jurists, will 
be to develop a rationalized treatment 
of crime in such a way that it cannot 
become a danger to human rights. 
This will contribute to a “better under- 
standing and a more wholesome man- 
agement of the crime problem.” 
PIERRE BONASSIES 


Roncacui, G. La Truffa nella Teoria 
Generale del Diritto. Milano: A. 
Giuffré, 1952. Pp. 128. 

In this book, the last product of a 
remarkable series of studies, Mr. 

.Roncagli applies to the crime of fraud 
the fundamental principles, which, in 
his conception, form the basis of the 
law. He is unsatisfied with the well- 
known definition—Jus est realis ac 
personalis hominis ad hominem pro- 
portio, quae servata societatem servat, 
corrupta corrumpit—which he asserts 
to be still the patrimony of the tra- 
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ditional legal doctrine, affirming jn. 
stead another proposition. “The es. 
sence of the law is to be found jn 
certain relations, it might be said, of 
gravitation, between the authority of 
the state, the community, and the in. 
dividual.” (p. 7). 

From this angle, Mr. Roncagli 
examines the various problems relating 
to the crime of fraud, starting with an 
introductory chapter dealing with the 
nature of legal logic, with particular 
reference to the logic which has to be 
applied in analysing the characteristics 
of the crime under consideration, 
Consistent with his premises, the 
author remarks how the “doctrine of 
the community” limits this logic, as the 
community decides how many moral 
rules of behavior must become legal 
rules, and therefore influences to a 
great extent how far certain conduct 
should be punishable. 

Consideration of the structural ele- 
ments of the crime of fraud is also 
conducted by Mr. Roncagli on the 
same rigorous methodological basis; 
in the first part of the book, he analyses 
fraud from two different viewpoints; 
the nature of the conduct forming the 
crime and the corresponding provisions 
of the criminal law. The second part is 
concerned with the problem of cul- 
pability in general, and in particular 
with respect to the crime of fraud. 

Particularly interesting are a series of 
general conclusions with which the 
author terminates his study. He mani- 
fests his opposition to the traditional 
doctrine, which is incapable of finding 
the “ratio” of a rule beyond the sphere 
of the “printed paper.” He asks legal 
writers to consider more carefully 
everyday judicial activity; exegesis 
should not be confined to abstract 
doctrine, but reflect the practical de- 
cisions of the courts. Here again the 
logic dictated by conceptions received 
in the community manifests itself, 
preventing jurists from following “‘doc- 
trinal ghosts.” 

Nobody, observes Mr. Roncagli, 
giving a practical example, would 
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admit any more that “the removal 
of the same trunk is punishable both 
on the ground of a theft of the contents 
and as an illegal appropriation of the 
container... .!” (p. 126). 

GIORGIO BERNINI 


Cottins, Cu. Public Administration in 


Ceylon. New York: Royal Institute 
of International Affairs, 1951. Pp. 
viii, 162. 

This study, published in collabor- 
ation by the Royal Institute of In- 
ternational Affairs and the Institute of 
Pacific Relations, is the first of a series 
on public administration in the coun- 
tries of eastern Asia. The author’s 
long experience in British public 
service and his familiarity with the 
historical and legal aspects of colonial 
administration makes this small 
volume a useful handbook for students 
of public administration. The defects of 
colonial exploitation, of a centralized 
and distant administration hostile to 
local customs and traditions, and 
the gradual improvement of these 
conditions, are treated in the context 
of Ceylon’s history, from the beginn- 
ings of written materials around 500 
B.C. until the present day. The survey 
includes the treatment of the Portu- 
guese and Dutch periods and the 
administration of the British East 
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India Company, and gives a thorough 
analysis of the constitutional develop- 
ments of the years 1912, 1920, 1924, 
and, finally, of the Soulbury Constitu- 
tion of 1946, which conferred upon 
Ceylon the fully responsible status of 
a member within the British Com- 
monwealth of Nations. 

Vv. B. 


REEVE, W. D. Public Administration in 


Siam. New York: Royal Institute of 
International Affairs, 1951 Pp. vi, 92. 
This is the second volume of the 
series on public administration in 
eastern Asia. It treats the development 
of administration and law in Siam from 
the coup d’état of 1932, planned and 
performed, quite in the historical 
traditions of such political moves, by 
a group of young intellectuals edu- 
cated abroad, in consequence of which 
Siam was formally declared a con- 
stitutional monarchy with a govern- 
ment and laws modelled on Western 
principles. Siam’s economy is based 
on the production and sale of rice, and 
for the time being due to the great 
demand her economy is well-balanced. 
The introduction of co-operatives has 
proved a great success; it has promoted 
equal distribution of income and, 
consequently, realistic resistance to 
Communist propaganda. 
Vv. B. 
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RHEINSTEIN, MAax—University of Chi- 
cago Law School, Chicago 37, Illinois. 

Ricu, Mrs. KENNETH F.—Immigrants’ 
Protective League, 537 S. Dearborn 
Street, Chicago 5, Illinois. 

Rusin, SEyMouR J.—1832 Jefferson 
Place, N. W., Washington 6, D. C. 
Ryan, JAMES W.—111 Broadway, New 

York 6, N. Y. 

SAHER, Epwarp V.—International Bar 
Association, 501 Fifth Avenue, New 
York. 17, N. 'Y. 

SALAZAR, CARLOS—3029 North Kilpat- 
rick, Chicago 41, Illinois. 

SANDERS, WILLIAM—Department of 
State, Washington 25, D. C. 

SARABIA, ANTONIO R.—Baker, McKen- 
zie & Hightower, 1 North La Salle 
Street, Chicago 2, Illinois 

SAUREL, PaAuL F.—60 Wall Street, New 
Vor: 5, N. ¥. 

SCHACHIAN, HERBERT—Suite 2107, 52 
Wall Street, New York 5, N. Y. 

SCHAEFER, MARION PALLESEN—472 Ar- 
lington Avenue, Elmhurst, Illinois. 

SCHAUMBURGER, Max M.—621 Whitney 
Building, New Orleans 12, Louisiana 

SCHLESINGER, RupoLtF B.—Cornell Law 


School, Myron Taylor Hall, Ithaca, 

wm. Y. 

ScHocu, M. MAcDALENA—Office of Alien 
Property, U. S. Department of Justice, 
Washington 25, D. C. 

SCHOENRICH, OTTO—63 Wall Street, New 
York 5, N. Y. 

ScuraG, Pavut J.—Hardin, Hess & Eder, 
74 Trinity Place, New York 6, N. Y. 

SCHROEDER, OLIVER, JR.—School of Law, 
Western Reserve University, Cleve- 
land, Ohio. 

SCHUSTER, EDwARD—One Cedar Street, 
New York 5, N. Y. 

SCHWERIN, Kurt—Elbert H. Gary Li- 
brary, School of Law, Northwestern 
University, 357 East Chicago Avenue, 
Chicago 11, Illinois. 

SERENI, ANGELO PrERO—37 Wall St., 
New York 5, N. Y. 

SETON, CHARLES B.—580 Fifth Avenue, 
New York 19, N. Y. 

SHIPMAN, Davin J.—Board of Trade 
Bldg., La Salle at Jackson, Chicago 4, 
Illinois. 

Sraca, Ramon—Delafield, Marsh & 
Hope, 15 William Street, New York 5, 
N. Y. 

SmiTH, HAarotp—63 Wall Street, New 
York 5, Ni. ¥. 

Smitu, Harry B.—420 Lincoln Road, 
Miami Beach, Florida. 

SmitH, LEONARD B.—149 Broadway, 
New York 6, N. Y. 

Sonn, Louis B.—Harvard Law School, 
Cambridge 38, Massachusetts. 

SoMMERICH, Otro—120 Broadway, New 
York 5, N. Y. 

Soussotitcu, Ivan—Coudert Brothers, 
488 Madison Avenue, New York 22, 
N.Y. 

SPENCER, Harotp E.—1 35€East 11th 
Place, Chicago 5, Illinois. 

STEEFEL, ERNEST C.—52 Wall Street, 
New York, N. Y. 

STERN, Davip S.—The Law School, Uni- 
versity of Miami, Coral Gables 34, 
Florida. 

STERN, WILLIAM B.—Los Angeles County 
Law Library, 703 Hall of Records, 
Los Angeles 12, California. 
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STERRITTE, FRANK G.—102 Maiden 
Lane, New York, N. Y. 

St, LANDAU, N.—Office of General Coun- 
sel, Johnson & Johnson, New Bruns- 
wick, New Jersey. 

SuAREZ, JUAN CARLos—Foreign Law De- 
partment, Sterling Drug Inc., 1450 
Broadway, New York 18, N. Y. 

SUNDERLAND, Epwin S. S.—15 Broad 
Street, New York 5, N. Y. 

SusMAN, LEO—150 Broadway, New York 
6, N. Y. 

SUTHERLAND, W1LLIAM M.—Room No. 
736, 80 Federal Street, Boston 10, 
Massachusetts. 

TEDESCHI-SANT’AGATA, LETICIA A.—45 
East 72nd Street, New York 21, N. Y. 

TeLsEY, Leon C.—Telsey, Lowenthal, 
Rothenberg & Mason, 55 Liberty 
Street, New York, N. Y. 

THAYER, Puitr W.—Foreign Service 
Educational Foundation, 1906 Florida 
Avenue, N. W., Washington 9, D. C. 

TopHUNTER, P. NEwron—135 S. La Salle 
Street, Chicago 3, Illinois. 

TrIGUEROS S., Epuarpo—c/o Banco 
Nacional de México, Isabel la Catélica 
No. 44, México, D. F., México. 

TRIMBLE, RuFus J.—33 Liberty Street, 
New York 45, N. Y. 

TUCKER, JOHN H., Jr.—Tucker, Bron- 
son & Martin, Commercial Bldg., 9th 
Floor, Shreveport 24, Louisiana. 

Tunc, ANDRE—65 Boulevard Gambetta, 
Grenoble, France. 

TurK, Ernest A.—2046 Orleans Street, 
Chicago 14, Illinois. 

TURLINGTON, EpGAR—Peaslee & Tur- 
lington, Investment Building, Wash- 
ington 5, D. C. 

TURNER, W. HoMER 
New York 17, N. Y. 

Ujtaki, NicHoLas—125 East 50th Street, 
New York 22, N. Y. 

Un6, Fettx—c/o Hardin, Hess & Eder, 
74 Trinity Place, New York 6, N. Y. 
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VAGELIS, ALISE—6220 S. Dorchester 
Avenue, Chicago 37, Illinois. 

VanczA, VicrorrA—Foreign Law De- 
partment, Sterling Drug Inc., 1450 
Broadway, New York 18, N. Y. 

VAN PATTEN, CHARLES A.—27 William 
Street, New York 5, N. Y. 

voN FiscHer, E. F.—Schloss Toffen, 
Toffen (Ct. Berne) Switzerland. 

Von GEHR, GEORGE—53 W. Jackson 
Blvd., Chicago, Illinois 

von MEHREN, ARTHUR—Harvard Law 
School, Cambridge 38, Massachusetts. 

WAGNER, VENC. JosEPH—The Law 
School, Northwestern University, 357 
E. Chicago Avenue, Chicago 11, IIli- 
nois. 

WEDEN, PauL L.—61 Broadway, New 
York 6, N. Y. 

WELLIScH, Kurt—1 Lincoln Road Bldg., 
Miami Beach, Florida. 

WEISSENSTEIN, Ropert F.—57 West 
58th Street, New York, N. Y. 

West, THomas H.—53 West Jackson 
Blvd., Chicago 4, Illinois. 

WIcKER, Cyrus FREeNcH—3833 Main 
Highway, Coconut Grove, Miami 33, 
Florida. 

Witp, ARIBERT F.—221 N. La Salle 
Street, Chicago 1, Illinois. 

WILkow, WILLIAM W.—7 South Dear- 
born Street, Chicago 3, Illinois. 

WILL, Husert L.—105 S. La Salle Street, 
Suite 1520, Chicago 3, Illinois. 

WItt1ams, [RA JEWELL—1900 Land Title 
Building, Philadelphia 10, Pennsyl- 
vania. 

WITENBERG, J. C.—52 Charles Street, 
New York, N. Y. 

YNTEMA, HEssEL E.—Hutchins Hall, 
University of Michigan Law School, 
Ann Arbor, Michigan. 

ZACHARIAS, WILLIAM F.—c/o Chicago- 
Kent College of Law, 10 No. Franklin 
Street, Chicago 6, Illinois. 


ZINN, Harotp—605 Lincoln Road, 


Miami Beach, Florida. 











